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Guaranty Participation Certificates Not 
Within Powers Trust Company 


not within the powers trust company guaranty 
payment certificates participation mortgages held 
the company trustee and liability based such guar- 
anty can enforced against the receiver the company 
upon its failure. This was decided the Supreme Court 
Michigan Reichert, State Banking Com’r. Metropoli- 
tan Trust Co., 247 Rep. 128. 

The facts this case showed that the trust company 
loaned its general funds out the public. Among the securi- 
ties accepted under these loans were many mortgages upon 
real estate. Certain these mortgages were sold the trust 
company, individual, itself, trustee, accepting 
payment therefor from the trustee certificates participation 
trust form issued such trustee, and bearing the title 
“Metropolitan Trust Company Guaranteed First Mortgage 
per cent. Collateral Bonds.” The trust company then guar- 
anteed the payment and proceeded sell these certificates 
participation the public. 

The trust company signed guaranty contained certain 
series the bonds, which guaranty read follows: 

And said trust company hereby guarantees the payment the 
principal this bond and when collected from the respective 
mortgagors, but any event within eighteen (18) months after 
demand the holder made the trust company subsequent 
the due date the principal such bond, and the interest 
accruing thereon semi-annually from the date hereof, lawful 
money the United States America equal the present 
standard weight and fineness, set forth this bond and the 
coupons annexed hereto. 

The guaranty contained other series bonds was 
this form: 

Said Metropolitan Trust Company hereby unconditionally guar- 
antees the payment the principal this bond and when col- 
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lected from the respective mortgagors, but any event within 
eighteen (18) months after demand the holder made the trust 
company subsequent the due date the principal such 
bond, and the interest accruing thereon semi-annually from May 
1928, lawful money the United States America equal 
the present standard weight and fineness. 


The Metropolitan Trust Company failed and receiver 
was appointed. successor trustee was appointed the 
court. Thereafter defaults the payment principal and 
interest the bonds accrued and the bondholders undertook 
collect their claims against the receiver. holding that 
the guaranties were ultra vires, that beyond the powers 
the trust company, and that such guaranties could not 
enforced against the receiver, the court said: 


Like other corporations, this trust company creature law. 
may lawfully exercise power and authority except that given 
law. There nothing either the charter the corpora- 
tion the statute its organization which gives any express 
power authority guarantee the payment notes, bonds, 
other obligations. Its implied powers are limited those necessary 
enable exercise the powers delegated its charter 
and the statute providing for its creation. Fletcher Corpora- 
tions, 1814. occupies fiduciary relation the beneficiaries 
the several trusts lawfully reposed who are entitled its 
protection. Fletcher Corporations, 1814. has right 
speculate with the trust funds intrusted its care. 

This trust company, under the statutes this state, had 
right imperil the trust funds submitted its care becoming 
surety, 808; and right guarantee the payment the 
bonds others, Federal Land Bank St. Paul Crookston Trust 
Co., 180 Minn. 319, 230 797; Bankers’ Trust Co. 
(D.C.) (2d) 912; Ward Joslin, 186 U.S. 143, Ct. 
807, Ed. 1093; Fletcher Corp. Perm. Ed. 721. 

claimed that guaranteeing these bonds was ultra vires, 
the trust company, having obtained the money from their sale, 
estopped from questioning the validity its guaranty; that 
cannot profit its own wrong; and before repudiating such obliga- 
tions must put the bondholders statu quo. claimed the 
receiver stands the place the trust company and bound 
these rules. the receiver should satisfy the trust companies’ alleged 
liability the guaranties from its assets, there would nothing 
left satisfy its general creditors,or its obligations the bene- 
ficiaries the trusts lawfully reposed it. the receiver pays the 
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illegal obligations the trust company, cannot pay its legal 
obligations. Obligations arising from its illegal acts should not 
preferred those arising from its legal acts. 

The trust company not having authority guarantee the pay- 
ment these bonds, such guaranty not enforceable against the 
receiver the trust company. dealing with the trust com- 
pany are presumed have had notice its lack powers 
guarantee the payment the bonds, Farmers’ Mechanics’ Bank 
Troy City Bank, Doug. 457; Knickerbocker Wilcox, Mich. 
200, 123, Am. St. Rep. 595; and consequently 
estoppel arises against the receiver, upon such colorable contracts 
guaranty. 

would anomalous the trust company, violating the law 
guaranteeing the payment bonds, engaging hazardous specula- 
tion, with without compensation, contrary its charter, 
violation public policy, when such bonds were purchased those 
charged with notice the trust company’s lack power, could, 
against the creditors and beneficiaries the lawful trusts reposed 
and accepted it, divert its funds from lawful corporate purposes 
those unlawful and opposed public policy. 

“The doctrine ultra vires, which contract made 
corporation beyond the scope its corporate powers unlawful 
and void, and will not support action, rests, this court has often 
recognized and affirmed, upon three distinct grounds: The obligation 
any one contracting with corporation take notice the legal 
limits its powers; the interest the stockholders, not 
subject risks which they have never undertaken; and, above all, 
the interest the public, that the corporation shall not transcend 
the powers conferred upon law.” McCormick Market 

trust company may not lawfully indirection what 
forbidden its charter and the law its creation. 

Bowers Lawyers’ Mortgage Company, 285 183, 
Ct. 350, 352, Ed. 690, the business the mortgage com- 
pany was carried follows: receiving application 
for loan caused appraisal the proposed real estate security 
made and procured title insurance company survey the 
property, make report title and insure the same. The bor- 
rower, having executed and delivered bond and mortgage respond- 
ent, received from the amount specified therein less charges for 
title insurance, survey, disbursements, and recording tax, and less 
lending fee included the charge for appraisal. Respondent 
sold the mortgage loans. the sale bond and mortgage 
whole, delivered an,assignable contract called ‘policy mortgage 
guarantee’ the purchaser. the sale part loan, issued 
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participation certificate assignable indorsement and registration 
respondent’s books and containing substantially the same pro- 
visions the policy. every such policy certificate the pur- 
chaser appointed respondent his agent collect the principal and 
interest, and the latter agreed keep the title guaranteed and the 
premises insured against fire and require the owner pay taxes, 
assessments, water rates, and fire insurance premiums. Respondent 
guaranteed payment principal, and when collected but any 
event within months following written demand made after 
maturity, and payment interest regularly agreed rate 
usually one-half one per cent. less than that specified the bond. 
Respondent kept the difference and called Respondent 
also retained the interest accruing between the making the loans 
and the sale the securities. For renewals loans charged 
extension fees.” 

And the court held: “The guaranties contained the policies 
and participation certificates were legal effect contracts 
insurance.” 

United States Home Title Insurance Co., 285 191, 
Ct. 319, 321, Ed. 695, where similar case was before the 
court, was said: “The guaranty payment the principal 
and interest mortgage loans constitutes insurance.” 

trust company, under the laws this state, differs from 
insurance company. creature statute. One under 
the supervision the banking department; the other under the 
supervision the insurance department. are unable find 
the Metropolitan Trust Company had any power authority, under 
the law its creation, guarantee the payment bonds and mort- 
gages delivered the trust company, any power authority 
guaranty the payment participation certificates which were sub- 
stantially similar those issued the Lawyers’ Mortgage Com- 
pany involved Bowers Lawyers’ Mortgage Company, 285 
183, Ct. 350, Ed. 690, and United States Home Ttile 
Insurance Co., 285 191, Ct. 319, Ed. 695. 

The receiver the trust company represents all those legally 
interested its assets creditors. the duty the receiver 
administer the estate such defunct trust company according 
law; protect its legal trusts from claimed liability upon illegal 

are opinion the guaranties question were ultra vires, 
which defense available the receiver the trust company, and 
claimed liability based upon such guaranty may recognized 
by, enforced against, the receiver, under the facts here involved, 
either absolute contingent. ‘The trust company had right 
act trustee trust mortgages secure bond issues, receive 
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money paid mortgagors, and disburse bondholders. had 
right pay other funds bondholders, not arising from pay- 
ments the mortgages, reason its guaranty, the prejudice 
other creditors. preferences among bondholders secured 
any mortgage may obtain. All bondholders are secured ratably 
with preference. successor trustee bonds stands the same 
position the original trustee, and entitled collect and enforce 
the mortgages. 

Trust funds not traceable, not capable identification, mingled 
with general assets, lose their identity such and become general 
claims. depositary bank, having knowledge the character 
funds deposited with it, may set off the credit the depositing 
customer against its debt due from the depositary bank. 


Depositors Entitled Interest from Time 
Bank Failure 


ordinary bank deposit the nature demand 


loan and carries interest from the time the suspension 
failure the bank. this point the Court Appeals 
Kentucky, Dorman, Banking Com’r, Adams, 
Rep. 534, says: 


Counsel for respective parties differ opinion when interest 
begins run deposits cases this character, absence 
agreement pay interest. pointed out both sides that there 
case this state bearing directly the question. However, 
has been held this court that, when deposit made bank, 
the relation debtor and creditor established between the bank 
and the depositor. Williams Rogers, Ky. (14 Bush) 776; 
Burnam Commonwealth, 228 Ky. 410, (2d) 256. And 
ordinary deposit, subject check, demand loan which, the 
absence contract, does not become, and does not bear interest, 
nor can action maintained for its recovery until payment 
thereof has been demanded the depositor and refused the bank. 
Clark’s Adm’r Farmers’ National Bank, 124 Ky. 563, 674, 
Ky. Law Rep. 738; Corbin Banking Co. Bryant, 151 Ky. 194, 
393. none these cases was the insolvency suspen- 
sion business the bank involved, but they were dealing with 
accounts between depositor and solvent bank. The ordinary 
deposit, being its nature demand loan, necessarily implies 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §678. 
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contract the bank pay the depositor upon demand. The 
suspension business bank because insolvency, closing its 
doors customers, effect breach its contract pay the 
depositor upon demand, and all intents and purposes creates the 
same situation payment had been demanded the customer 
and refused the bank before suspended business. 

Our conclusion that depositors are entitled interest 
from the time the bank suspended business, and this find sup- 
port well-considered opinions from other jurisdictions. Barnes 
Arnold, Misc. 197, 1109, affirmed App. Div. 314, 
McDonald, 111 Cal. 57, 418, Am. St. Rep. 149. 


Statute Requiring Notice Paying Forged 
Check 


number states, including Missouri, there 
statute the effect that bank shall not liable paying 
forged raised check” unless the depositor notifies the 
bank the payment within specified time. 

The question has been frequently raised whether the word 
“forged” these statutes includes only checks which the 
drawer’s signature forged includes also checks bearing 
forged indorsement. most the cases which the 
question has arisen has been held that checks bearing forged 
indorsements are not included and that what the court 
held here. 

The Missouri statute, Section 2819, Mo., 1929 (Mo. 
St. Ann. 2819), provides substance that bank trust 
shall liable depositor for paying and charg- 
ing forged raised check his account unless the deposi- 
tor shall notify the bank that the check was forged raised, 
(1) within one year after advice from the bank that its 
vouchers for the period during which such payment was made 
are ready for delivery, (2) such notice given 
the bank, then within one year after the return the deposi- 
tor the voucher covering such payment. 

recent decision holding that such statute does not 
apply checks bearing forged indorsements American 


similar decisions see Banking Law Journal Digest (Fourth 
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Sash and Door Company Commerce Trust Company, 
Rep. (d), 1034, decided the Supreme Court 
Missouri. This case referred other points the 
June issue the Journal, page 461. the June issue the 
case erroneously stated have been decided the 
Supreme Court Minnesota). reaching its decision, the 
court said: 


The Springfield Court Appeals two recent cases has treated 
this statute applicable checks cashed forged indorsements, 
where the depositor does not actually become advised the forgery 
before the one-year period limitation has run. Royal Indemnity 
Co. Poplar Bluff Trust Co., 223 Mo. App. 908, 915, 
(2d) 971, 974; Ward First Bank, 224 Mo. App. 472, 480, 
(2d) 1066, 1070. But the great weight authority else- 
where holds the same similar statutes cover only forged raised 
checks, not the indorsements thereon. Kleinman Chase Bank, 
124 Misc. 207 191; McCornack Cent. State Bank, 
supra, 203 Iowa, loc. cit. 845, 211 542, 1297; 
Detroit Piston Ring Co. Wayne County Bank, supra, 252 
Law Review, 666; Harvard Law Review, 679. view the 
doubtful application the statute, shall not say directly 
available defense here. But this thought suggested: the 
law allows depositor one year which discover forgery 
appearing the face his check, purported check, certainly the 
short period three months elapsed this case not too liberal 
allowance for the discovery forged indorsements, which are 
more difficult detect. 


Trust Company Accepting Draft Contrary 
Terms Letter Credit 


trust company, which issues letter credit, requiring 
drafts drawn against the letter accompanied 
inspection certificate, and which accepts draft not accom- 
panied such certificate, cannot hold the person whom 
the letter was issued liable. This was decided the New 
York Court Appeals Anglo-South American Trust 
Co, Uhe, 184 Rep. 741. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §695. 
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The following portion the court’s opinion sets forth the 
form the letter credit, the facts and the reasons why the 
loss fell upon the trust company. 


Upon application the appellant George Uhe, New York and 
Hempstead, Long Island, the respondent, the Anglo-South American 
Trust Company, issued its letter credit, dated New York, 
February 1926, reading follows: 


“The Anglo-South American Trust Company 
“Number 4/133 Expiration date 
March 1926 
“Commercial Letter Credit 


“New York, February 6th, 1926. 

“Mr. George Uhe, Managua, Nicaragua, hereby authorized 
value upon The Anglo-South American Trust Co., New York, Y., 
for account Mr. George Uhe, New York, Y., sixty days’ 
sight for any sum sums not exceeding all Eight Thousand 
Dollars Currency ($8,000.00 USC) for full invoice value 
Ten (10) Long Tons India Rubber, Tons 32c and tons 
35c per pound from Nicaragua New York, Y., one 
more lots. 

“The drafts are negotiated before March 31st, 1926. 
The ‘on board’ Bills Lading bear date not later than March 
31st, 1926, and unless specified this credit, two copies the Bills 
Lading with Commercial Invoice, Weight Note, Inspection Certifi- 
cate, and Consular Invoice forwarded this Company the 
Bank Bankers negotiating the draft attached the first via 
the draft. All other documents accompany the second via the 
draft. 

“Bills Lading made out the order The Anglo-South 
American Trust Co., New York, 

effected Mr. George Uhe, New York, 

drafts drawn under this credit are contain the clause: 

under Letter Credit The Anglo-South American 
Trust Company, New York, No. 4/133, dated February 6th, 
and the amount the drafts noted back hereof the 
negotiating Bank Bankers. 

“The Anglo-South America Trust hereby engages with 
the drawers, endorser and bona fide holders drafts drawn com- 
pliance with the terms this credit that the same shall duly 
honored upon presentation. 

“The Anglo-South American Trust Company. 

Cecil Platt, Vice President 
Tinsley, Assistant Sec’y.” 
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The application for this letter credit took the form 
agreement between Uhe and the bank, wherein was stated that the 
trust company was open commercial letter credit cable for 
the account George Uhe favor himself, Managua, Nica- 
ragua, for sum not exceeding $8,000, “available drafts 
days’ sight your agents correspondents who are advised 
the terms the credit cable. The drafts drawn and 
negotiated before March 31st, 1926, for 100 per cent. invoice 
value the goods and accompanied such documents are 
indicated the answers the applicants the printed questions 
hereunder, such documents purporting evidence shipment, one 
more lots, goods described the Commercial Invoice shown 
hereunder from Nicaragua direct indirect New York 
before March 31st, 1926.” documents accompany the draft 
were stated bills lading the order the Anglo-South 
American Trust Company commercial invoice, consular invoice, net 
weights and inspection certificate. 

The rubber was shipped two lots and the first draft was 
presented the respondent April 20, 1926, for $3,909.50, dated 
March 23, 1926, drawn upon the respondent (the trust company) 
George Uhe, Managua, payable days from date. Accom- 
panying the draft were bills lading, weight notes, and commercial 
and consular invoices covering ninety-five bags rubber. One 
important document was missing that the terms the letter 
credit were not complied with. ‘This document was the inspection 
certificate. the drafts were payable the trust company 
days after sight, acceptance, wit, June 20, 1926, the appel- 
lant (the defendant, Uhe), the terms his agreement, had until 
the day before the 20th furnish the bank with the money meet 
the drafts. ‘This was contained the following provision: “If the 
drafts drawn under the credit are payable United States currency, 
pay the Company its said office, demand, but any event 
not later than one business day prior the maturity the drafts 
under the credit, the face amount said drafts.” 

Another provision the agreement apparently provided for 
custom the trade permitting the purchaser the letter credit 
assume possession the documents for the purpose sale 
resale the goods before the maturity the drafts. This provision 
couched this language: applicants hereby recognize and 
admit the ownership the Company and its right the possession 
and disposal all goods and the proceeds thereof for which the 
Company the drawees named said credit may come under any 
engagement virtue said credit, the possession all 
bills lading other documents for and policies certificates 
insurance said goods until such times any and every indebted- 
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ness liability the Applicants, now due hereafter accruing 
favor the Company under said credit otherwise, shall have 
been fully paid and discharged, and the event the Company 
hereafter entrusting the said goods the Applicants for the purpose 
sale otherwise, the Applicants hereby consent that the right 
the Company repossess itself the same the proceeds 
thereof may be, any time, exercised the option discretion 
the Company.” 

Accordingly, the 21st April, the day after the accept- 
ance the draft the trust company, George Uhe, New York, 
was notified the arrival the documents with the acceptance 
the draft; they were tendered him the trust company, but 
refused receive them because there was inspection certificate 
attached the draft, and notified the trust company. There- 
upon, the trust company undertook procure from the parties 
Managua, Nicaragua, the omitted document. Whether not the 
paper thereafter received was proper and sufficient inspection 
certificate immaterial, because the subsequent action the trust 
company. May 18, 1926, the missing inspection certificate 
arrived New York and respondent informed the appellant. 
did not, however, tender him again all the documents called for 
the letter credit, including this inspection certificate make 
demand upon him. The appellant, therefore, had until June 19, 
1926, pay the face the draft, plus expenses, and take the 
documents. Before that day arrived, and May 20, 1926, the trust 
company sold the merchandise and now seeks hold the defendant 
for the draft which accepted and has been obliged pay. 

From the enumeration these facts evident that the trust 
company has failed comply with its agreement and cannot recover. 
have heretofore held that these letters credit are strictly 
complied with, which means that the papers, documents, and shipping 
descriptions must followed stated the letter. 
discretion the bank trust company waive any these 
requirements. 


False Entries Books National Bank 


Entering the discount book national bank the name 
person who appears co-maker indorser note 
where officer employee the bank making the entry 
knows that the signature forged, constitutes offense 
under the Federal statute making crime for officer 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1053. 
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employee national bank make any entries its 
book with intent defraud. This was decided the United 


States Supreme Court, United States Darby, Supreme 
Court Rep. 573. 


The opinion the court this case, rendered Mr. 
Justice Cardozo, reads follows: 


Mr. Justice Cardozo delivered the opinion the court. 

The case involves the construction statute the United 
States which makes crime for officer employee Federal 
Reserve Bank, any member bank, make any entry its 
books with intent defraud. 5209, amended the 
Code, 592 (USCA 592).* 

indictment sixteen counts charges the appellee, John 
Darby, with violation this statute. entries are alleged 
have been falsely made. Each has relation separate promis- 
sory note discounted the Montgomery County National Bank 
Rockville, Md. The notes bore the genuine signature Darby 
maker. They bore what appeared the signature Bessie 
Darby comaker indorser. fact, the appellee well knew, 
her signature was forgery. With this knowledge entered the 
discount book the name Bessie Darby comaker indorser, 
and did this the course his employment assistant cashier. 
The odd-numbered counts charge intent injure and defraud 
the bank, and the even-numbered counts intent deceive the 
officers the bank and the Comptroller the Currency. demurrer 
the indictment was sustained the District Court the ground 
that the discount the paper had been recorded occurred, and 
hence that the entries were not false within the meaning the 
Criminal Appeals Act (Act March 1907, 2564, Stat. 
1246, Code, 682 [18 USCA 682]; cf. Judicial Code, 
238, Code, 345 [28 USCA 345]) upon appeal 
the Government. 

“The crime making false entries officer national 
bank with the intent defraud includes any entry the books 

“Sec, 5209. Any officer, director, agent, employee any Federal reserve 
bank, any member bank makes any false entry any book, 
report, statement such Federal reserve bank member bank, with intent 
any case injure defraud such Federal reserve bank member bank, 
any other company, body politic corporate, any individual person, 
deceive any officer such Federal reserve bank member bank, the Comp- 
troller the Currency, any agent examiner appointed examine the affairs 
such Federal reserve bank member banks, the Federal Reserve Board; 
Shall deemed guilty misdemeanor, and upon conviction thereof any 


district court the United States shall fined not more than $5,000 shall 
imprisoned for not more than five years, both, the discretion the court.” 
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the bank which intentionally made represent what not true 
does not exist, with the intent either deceive its officers 
defraud the association.” Agnew United States, 105 36, 
52, Ct. 235, 241, Ed. 624. The act charged the 
appellee criminal subject that test. the time the entry, 
note was existence with the signature Bessie Darby 
comaker indorser. note with such signature 
discounted the bank. The forged signature was nullity, much 
the name had been blotted out before the discount, never 
placed upon the notes all. Verity was not imparted the entry 
the simulacrum signature known spurious. Agnew 
United States, supra; Coffin United States, 162 664, 683, 
Ct. Ed. 1109; United States Morse (C.C.) 161 
429, 436; Morse United States (C.C. A.) 174 539, 552, 
Ann. Cas. 938; United States Warn (D.C.) 295 328, 330; 
Billingsley Union States A.) 178 653, 659, 662; Peters 
United States (C.C. A.) 127, 144. well might said 
that dollars known counterfeit might have been entered the 
books cash. 

read the statute otherwise forgetful its aim. 
Its aim was give assurance that upon inspection bank, 
public officers and others would discover its books account 
picture its true condition. United States Corbett, 215 
233, 241, 242, Ct. 81, Ed. 173; Billingsley United 
States, supra. One will not find the picture here. Upon the face 
the books there was statement examiners that paper with two 
signatures had been discounted the bank and was then its 
possession. truth, the knowledge the maker the entries, 
there were not two signatures, but one. 

Nothing war with our conclusion was said, much less decided, 
Coffin United States, 156 432, 462, Ct. 394, 
Ed. 481. The opinion that case read the light 
later opinion the same case (162 664, Ct. 943, 
Ed. 1109), and the still later opinion Agnew United 
States, supra. Whether the conclusion would the same the 
signature had been genuine, but the signer had been known 
insolvent, man straw [cf. Cooper United Statess (C. A.) 
(2d) 16; Morse United States, supra; United States 
Warn, supra; Billingsley United States, supra], there occa- 
sion determine. Our decision does not beyond the limits 
the case before us. 

The judgment should reversed, and the case remanded the 
District Court for further proceedings accordance with this 
opinion. 

ordered. 


Question and Answer Analysis the Banking 


Act 1933 
MOREHOUSE 


What are the purposes this bill? 

1—To provide for safer and more effective use the assets 
banks, regulate interbank control and prevent the undue diver- 
sion funds into speculative operations. 


What the short title the Act? 
Banking Act 1933. 


what date was made effective? 
16, 1933. 
What the definition ‘‘affiliate?’’ 
Any corporation, business trust, association, other similar 
organization— 
1—Of which member bank, directly indirectly, owns controls 
either majority the voting shares more than per centum 
the number shares voted for the election its directors, trustees, 
other persons exercising similar functions the preceding election, 
controls any manner the election majority its directors, trus- 
tees, other persons exercising similar 
2—Of which control held, directly indirectly, through stock 
ownership any other manner, the shareholders member 
bank who own control either majority the shares such bank 
more than per centum the number shares voted for the elec- 
tion directors such bank the preceding election, trustees 
for the benefit the shareholders any such bank; 
3—Of which majority its directors, trustees, other persons 
exercising similar functions are directors any one member bank. 


What the definition ‘‘holding company affiliate?’’ 

corporation, business trust, association, other similar 
organization— 

1—Which owns controls, directly indirectly, either majority 
the shares capital stock member bank more than per 
the number shares voted for the election directors 
any one bank the preceding election, controls any manner the 
election majority the directors any one bank; 

the benefit whose shareholders members all substan- 
tially all the capital stock member bank held trustees. 


the Federal Reserve Board authorized suspend the use 
the credit facilities the Federal Reserve System bank members for 
trading speculative securities, real estate, commodities? 

Yes; whenever, the judgment the Board, any member bank 
making undue use bank This provision intended 
direct bank loans commercial uses and prevent stock market booms. 


Under the Banking Act 1933 was the franchise tax which 
Federal reserve banks were required pay the Federal Government 
repealed 
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Yes. After all expenses have been paid, and the prescribed 
per cent. paid stockholders, all net earnings remaining are allocated 
the surplus fund Federal reserve banks. 

Morris Plan banks eligible membership the Federal 
Reserve 

Yes, and ‘‘other banking institutions engaged 
similar business.’’ 

Are state bank members the Federal Reserve System per- 
have branches the same extent national bank members? 

Yes. 

Are mutual savings banks eligible membership the Federal 
Reserve 

Yes, depositing from their surplus and undivided profits 
account with the Federal Reserve 6/10 per cent. total deposit 
liabilities—this applied the purchase Federal reserve bank 
stock. 

stock subscriptions are prohibited state law, deposit like 
amount will accepted. Interest will paid deposit same rate 
dividend paid stock. 

the next State Legislature does not authorize stock subscription, 
membership canceled. does authorize stock subscription, 
said must made within six months after passage law, 
applicant will become ineligible for membership. 

eligible, the savings bank must have surplus and undivided 
profits not less than the amount capital required for the organization 
national bank the same place. 

Upon admission membership the Federal Reserve, are state 
banks required disclose their affiliates, any? 

Yes. They must file reports condition satisfactory the 
Federal Reserve Board and the Federal reserve bank its district 
three times year, unless given extra time. Reports filed dates 
required Federal reserve members. 

state bank members Federal Reserve prohibited from 
owning security 

Yes. Within one year from passage Banking Act 1933, 
state bank members must their security affiliates, except where 
affiliate another bank member, corporation existence 
date passage this Act for purpose holding bank premises. 

State bank members (group and chain banking) controlled hold- 
ing companies must submit the same requirements imposed upon 
holding companies controlling national banks. (They may, however, 
continue purchase certain securities for their own account and for 
customers upon their order.) 

the Federal Reserve Board authorized examine the assets 
all affiliates state bank members connection with the examina- 
tion the members? 

Yes. 

Who Chairman the Federal Reserve Board 

The Secretary the Treasury and, his absence, the Governor 
the Board. 

the appointive members the Federal Reserve Board 
eligible hold office any bank while serving the Board? 

b—How many years does appointive member hold office? 
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a—No; nor for two years thereafter. 
b—Twelve. 
the unexpired term. 

Who the active executive office the Federal Reserve Board? 

The Governor the Board. 

the Secretary the Treasury the Comptroller the Cur- 
rency eligible hold any office any bank? 

No, not while office, for two years after going out office. 


Has the Federal Reserve Board regulatory powers the 
amount speculative loans any Federal Reserve District? 

Yes. Upon the affirmative vote not less than six its mem- 
bers, the Federal Reserve Board may prescribe the percentage bank 
members’ capital and surplus which may represented loans 
secured stock bond but such loan shall 
per cent. capital and surplus; and may direct that any member must 
not further increase its loans secured one year, under the pen- 
alty suspension its rediscount privileges. 

What the Federal Open Market Committee, and what its 

committee consisting one member for each Federal 
Reserve District, selected the directors the Federal reserve banks, 
meet Washington least four times yearly; the Federal Reserve 
Board required transmit the committee regulations relating 
open market transactions, such as, the time, character, and volume 
all purchases and sales paper eligible for open market operations, 
with view accommodating commerce and business, and with regard 
their bearing upon the general situation. 

What the Federal Deposit Insurance Corporation? 

organized for the primary purpose insuring 
bank deposits. 

Briefly, what are the functions the Corporation? 

1—To purchase, hold and liquidate the assets closed member 
banks the Federal Deposit Insurance Corporation. 

2—Temporary insurance Jan. 1934, and including June 30, 
amount $2,500. 

3—Beginning July 1934, insure time and demand deposits 
all member banks, follows: 

After July 1934: 

a—100 per cent. any deposit not exceeding $10,000. 

b—75 per cent. any deposit above $10,000, but not over $50,000. 
e—50 per cent. any deposit over $50,000. 

Must all banks members the Federal Reserve order 
participate deposit insurance? 

After July 1936. Before that date they are eligible upon 
proper certification their soundness the part the proper state 
banking authority. 

Under whose supervision will the Corporation operate? 

The Comptroller the and two persons appointed 
the President constitute the board directors. 

From what source are funds for the temporary insurance 
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Each Federal reserve member shall become member the 
Temporary Federal Insurance Fund before January 1934; 
each Federal reserve member licensed reopen and each State bank 
joining the Federal Reserve after January 1934, shall become mem- 
ber the Fund; any State non-member bank may join the Fund upon 
proper certification its solvency. Each member the Fund must 
pay the Federal Bank Insurance Corporation amount equal 
one-half per cent. its deposits eligible for insurance. Each Fund 
member subject one assessment only (if the Corporation requires 
additional funds) any time prior July 1934, amount equal 
the amount already paid in. Any balance remaining July 1934, 
returned the Fund members upon some equitable basis 
determined the Corporation. 

From what source are funds for permanent insurance 
derived 

stock the corporation, owned the United States, 
paid in, full, and earn dividends the same extent class 
stock. 

for class ‘‘B’’ stock, drawing dividends, 
each Federal reserve bank the extent one-half its surplus 
January 1933 (aggregating about one-half the 
amount paid the time subscription and the balance sub- 
ject call ninety days’ notice. This stock pays dividends. 

3—Subscription each member bank, before July 1934, 
for class ‘‘A’’ stock amount equal one-half per cent. its 
total deposit liabilities, one-half the subscription paid upon the 
bank’s being approved, after examination, its solvency and the 
balance This stock non-voting and pays per 
tive dividends per cent. the annual net earnings, whichever 
the greater. Every member bank organized after the Act takes effect 
must apply for class ‘‘A’’ stock the extent per cent. its paid 
capital and surplus, the amount stock subsequently adjusted 
with reference its deposit liabilities. 

4—May borrow three times the amount its original capital 
bonds, notes, ete. issued and secured its assets, about 
$1,400,000,000. 

What provision has been made for additional assessments 

Whenever the net debit balance the deposit insurance account 
equals exceeds per cent. the total deposit liabilities 
class ‘‘A’’ stockholders the date the last preceding class 
stockholders are assessed per cent. their total 
deposits. 

there limit the frequency with which additional assess- 
ments may levied bank deposits insured 

No. This regulated entirely the maintenance fixed 
net balance the insurance fund. 

Can bank pay dividends its stockholders with any part 
such assessment unpaid? 

No. Directors officers offending this respect are subject 
fine and imprisonment. 

Has provision been made for additional appropriations and 
subscriptions from Governmental sources? 
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No. 
Which banks are eligible become class ‘‘A’’ stockholders 
the Federal Deposit Insurance 

All sound banks, already members the Federal Reserve Sys- 
tem. Until July 1936, all state banks not members are eligible, pend- 
ing application for membership the Federal Reserve System 
for conversion into national bank. 

When must subscriptions class ‘‘A’’ stock made? 

1—Member banks the Federal Reserve System must sub- 
total deposit liabilities. 

2—Member banks organized after the Act became effective must 
subseribe basis per cent. paid and surplus. After 
months their subscriptions are the same basis old subscribers. 

3—After July 1934, State banks must first for class 
stock, required member banks, before they are eligible 
membership Federal Reserve; and national bank will author- 
ized commence business until member the Federal Re- 
serve and class ‘‘A’’ stockholder. 


How the Federal Deposit Insurance Corporation deter- 
mine whether accept decline subscription for stock? 

The Corporation must first inquire the Federal Reserve 
Board (if member state bank), the Comptroller the Currency 
(if national bank), whether not the assets are unquestionably ade- 
quate meet all liabilities depositors. 

favorable reply constitutes approval the subscription, while 
denial the application makes mandatory the Comptroller, 
national bank, appoint Conservator; and State member bank 
the Federal Reserve, its membership terminated. 


there any way that trust company, savings 
bank, having applied for membership the Federal Reserve System 
for conversion into national bank, and awaiting action its applica- 
tion, may secure the benefits deposit protection the interim? 

Yes, subscribing for the required amount stock 
the Corporation, and paying advance, its deposits will pro- 
tected. 

Should bank’s application denied, its payment for stock will 
returned it. 

Should the state law under which State bank operates prohibit 
from for stock, may make deposit with the Corporation 
amount equal the amount would have been required pay 
account subscription stock. the state laws are amended 
permit subscription, the bank must subscribe within six months 
thereafter. the law not amended, the next session the 
legislature, the deposit will returned. 

Are shares stock the Federal Corpora- 
tion Can they hypothecated 

No. 

What provision, any, has been made for readjusting stock 
subscriptions the rise and fall deposits? 

posits readjusted once each year the last preceding date. 
deposits have increased, additional subscription stock must 
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made. they have decreased, shares stock are reduced accord- 
ingly. 
What the par value shares stock the Federal Deposit 


Insurance 
$100.00. 


What becomes stock the Federal Deposit Insurance Cor- 
poration owned bank that fails? 

The stock canceled and cash-paid subscriptions applied 
debts the bank the Corporation, and there any balance, the 
amount paid the receiver. 


Briefly, what procedure followed when national bank 
financially unable meet the withdrawal demands made its 
depositors 

The Comptroller the Currency immediately appoints the 
Federal Deposit Insurance Corporation receiver. The Corporation 
organizes new national bank assume the insured deposit liabilities 
the closed bank. 

The new bank managed the Corporation and kept liquid 
condition. may, under certain restrictions, receive additional de- 

osits. 
The Corporation makes available the new bank amount equal 
the insured deposit liabilities the closed bank and subrogated 
all rights depositors against the closed bank. 

Later, may sell (in its discretion) capital stock the new bank, 
and adequately subscribed, may turn the bank over its directors 
and stockholders for future operation, the same any national bank. 

case capital stock unsaleable, the bank liquidated. 

what procedure followed when state bank, that 
owner class stock, unable meet the withdrawal demands 
its depositors? 

The proper state authorities appoint the Federal Deposit In- 
surance Corporation receiver. this cannot done under state 
law, the Corporation then organizes new national bank which assumes 
the insured deposit liabilities the failed state bank. 

The assets the closed state bank are then liquidated the proper 
state authorities. 


How the amount insurance due depositor determined? 

All net amounts due depositor, whether deposited his 
name the names others for his benefit, are aggregated and the 
total sum represents the amount for insurance purposes. 

Where deposits are insured the stockholders’ liability, any, 
waived 

No. liquidating failed bank the stockholders’ liability, 
any, enforced. The stockholders’ liability abolished stock 
issued after the enactment the Act. 


What use made the surplus funds the Federal Deposit 
Insurance 

Funds for which there immediate demand are invested 
United States Government securities, while temporary funds may 
deposited any Federal reserve bank. 


permissible for the Corporation lend closed banks 
that are holders Class stock? 
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Yes. Receivers member banks are authorized pledge bank 
assets security. 

the Corporation authorized and empowered issue its notes, 
debentures, bonds, other such obligations? limited the 
maximum amount may issue? 

Yes. may not have outstanding any one time, the 
aggregate, more than three times the amount the Corporation’s 
tal, such securities secured the assets the Corporation and 
tax free, except from estate and inheritance taxes. 

making procuring real estate loans for others? engage the 
insurance business? 

Yes, providing located and doing business place, the 
population which does not exceed 5,000, and all loans are property 
within radius 100 miles. 

shall not guaranty either principal interest. may receive 
payment for such services. 

may engage the insurance business. 

permissible for member bank act the medium 
agent any non-banking corporation, partnership, association, business 
trust, individual, making loans the security stocks, bonds, 
and other investment securities brokers dealers stocks, bonds, 

No. 

the payment interest demand deposits prohibited 

Yes (except existing certificates deposit, contracts, al- 
ready made. These must not renewed bear interest). This does 
not apply deposits payable only foreign office member bank, 
required State law. 

Has the Federal Reserve Board legal right regulate the 
payment interest savings time deposits? 

Yes, including the rate interest paid and the conditions 
payment. 

postal savings repayable any time demand? 

They may withdrawn demand, but interest may 
paid (except interest accruing before the passage the Act) unless 
days’ withdrawal notice has been given. 


May executive officers member bank borrow from the bank 
which they are 

No; but existing loans may extended for period not 
more than two years after the passage the Act, accord with 
sound banking. 

May executive officers member bank borrow from bank 
which they are not executives? 

Yes. They must, however, send written report the Chair- 
man the Board Directors the bank which they are executives, 
giving the date and the amount such loans, also describing the secu- 
rity therefor, and the purpose for which the funds are used. 


Are loans affiliates restricted the maximum amounts? 
Yes, member banks are restricted per cent. the aggre- 
gate their capital and surplus (not per cent. for each) 
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loans security affiliates 

2—investment capital stock obligations such affiliates 

collateral security customers’ loans. 

Loans all affiliates must not exceed per cent. the bank’s 
aggregate capital and surplus. 


What margin required loans bank’s affiliate? 

Every loan bank’s affiliate secured stocks, bonds, 
margin the loan State municipal securities. This does 
not apply loans obligations the United States, Federal inter- 
mediate credit banks, Federal land banks, Federal Home Loan banks, 
the Home Owners’ Loan Corporation obligations eligible for re- 
discount with the Federal reserve banks. 


May bank member the Federal Reserve invest bank 
premises, the stock, bonds, debentures, holding company 
affiliate holding the premises such bank, lend upon the stock 
security 

Not without either the consent the Comptroller (in the 
national bank), the Federal Reserve Board (in the case 
State member bank), and then not exceed the capital stock such 
bank. 

May bank member engage the business dealing invest- 
ment securities 

may only the extent buying and selling them (without 
recourse) solely upon the order and for the account customers, and 
not for its own account. prohibited from underwriting any issue. 

may, under regulations the Comptroller, purchase certain secu- 
rities for its own account. 

When these restrictions, relating member banks dealing 

One year from date the approval the Act. 


What the minimum requirement for national bank? 

Not less than $50,000, restricted cities not over 6,000 
population. Existing nationai banks are not required increase their 
(Under the previous law, banks might organized places 
less than 3,000 population with $25,000.) 


What capital required organize national bank places 
having between 6,000 and 50,000 population? 
$100,000. 


What capital required organize national bank places 
over 50,000 population? 

$200,000. 

What capital required organize national bank the out- 
lying districts city which has more than 50,000 

the State laws permit banks with $100,000 capital, less, 
national bank may organized with capital not less than 
$100,000, upon the approval the Comptroller. 


What capital must State bank have become member the 
Federal Reserve System 

‘‘Capital sufficient enable become national banking 
association the place where situated.’’ 
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May holding company affiliates controlling national banks vote 
the bank stock owned them national banks? 

Yes, they obtain voting permit from the Federal Reserve 
Board. The granting refusal such permit optional with the 
board. 


permissible for any member bank affiliated with 
corporation, association, engaged principally the business 
issuing, underwriting, selling, distributing securities? 

Not after one year from the date the passage the Act. 

permissible for any person, firm, corporation, association 
engaged the business of, underwriting, selling, distributing stocks, 
bonds, and other securities, receive deposits subject check, pass- 
book, certificate deposit? 

Not after one year from the date the enactment the Act. 


Must private bankers other organizations, receiving deposits, 
submit regular examinations the part Federal authorities? 

Yes; except private bankers and financial institutions subject 
regulation and examination under State law. 


What change has been made the law the double liability 
shareholders closed national banks? 

The additional liability does not apply with respect shares 
issued after the enactment the Act. 


Have national banks the same rights the extension 
branch banking provided the several states for state banks? 

national bank may, with the approval the Comptroller, 
establish branches the place where located the same ‘‘ex- 
pressly authorized State banks the law the State question’’; 
may establish branches elsewhere the State the same expressly 
authorized State banks statute law ‘‘language specifically 
granting such authority affirmatively and not merely implication 
the capital national bank establishing branch out- 
side the place which located must least $500,000; 
States less than 1,000,000 population, having more than 
100,000, the capital must least $250,000; States less than 


500,000 population, with city more than 50,000, the must 


least $100,000. 


Does the establishment new branches have any bearing the 
aggregate capital requirements the parent bank and its branches? 

Yes, the bank must have sufficient aggregate capital for itself 
and all its branches the basis capital requirements though 
the parent bank and each branch were separate bank. 

May national banks within the same state merge? 

Yes, with the consent the Comptroller. 


Where state bank trust company consolidates with na- 
tional bank, under the national bank’s charter, and either constituent 


bank was acting the time fiduciary capacity, does the 


dated bank succeed the right act such capacity? 

Yes. 

What latitude has national bank the rate interest 
may charge loans, 

Where legal rate fixed state law, may charge not 
exceed per cent., per cent. excess the discount rate 
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day commercial paper effect the Federal reserve district which 
the bank located, whichever greater. 

Where the legal rate fixed state law, may charge that rate, 
rate per cent. higher than the Federal reserve rate. Interest 
may taken advance. 


How many times each year are national banks having affiliates 
required report the condition their affiliates the Comptroller 
the 

Not less than three times; and oftener requested 
the Comptroller. 


Has national bank examiner authority examine the affiliates 
national banks? 

Yes, and charge the expenses the affiliates examined. 

What provision has been made for the reopening closed na- 
tional banks the Comptroller? 

his may permit closed national banks resume 
business providing the banks’ depositors and unsecured creditors, rep- 
resenting not less than per cent. its total deposits and unsecured 
liabilities, consent writing the retention the bank all 
any part its deposits for period time specified the Comp- 
troller. 


What provision has been made for the removal from office 
any bank director bank officer member bank, who violates any 
laws relating his bank, who continues engage unsafe and 
unsound 

Such offender first warned discontinue all such viola- 
tions, such unsafe unsound practices. Should disregard such 
warnings then given hearing, and found guilty may re- 
moved from office the discretion the Federal Reserve Board. 

What are the limitations the number directors trus- 
tees any member bank the Federal Reserve may have its 

After one year from the date the enactment the Act, not 
less than five, and not more than twenty-five. order qualify, 
director must own unpledged unencumbered shares stock 
par value not less than $2,500.00; the capital the bank $50,000 
less, must own stock the par value $1,500 and $1,000 
stock the capital $25,000 less. 

May officer director bank member the Federal Re- 


serve also officer director securities company 
No. 


May bank members perform the functions correspondent 


banks for dealers securities? 

No. 

May dealers securities act correspondents for bank mem- 

Not without the approval the Federal Reserve Board. 

May director, officer, employee national bank di- 
organized for any purpose whatsoever that shall make loans secured 
stock bond collateral other than its own subsidiaries? 
No; mutual savings banks are exempted from this provision. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


PLEDGE NATIONAL BANK’S ASSETS 
SECURE DEPOSIT 


Texas Pacific Ry. Co. Pottorff, United States Circuit Court 
Appeals, Fed. Rep. (2d) 


national bank has power pledge its assets secure 
private deposits. Upon the failure the bank, the depositor will 
not permitted hold assets pledged against the receiver 
the bank. 

this case the plaintiff railroad company deposited funds 
amounting some $50,000 with the First National Bank Paso 
upon condition that the bank give security for the deposit. The 
bank furnished surety company bonds security. Later, with the 
consent the railroad company, the surety bonds were canceled 
and Liberty Bonds were substituted, these bonds being deposited 
with the banks cashier. Upon the failure the bank, the court 
held that the railroad company was entitled more than its 
dividend along with other unsecured depositors. was not en- 
titled the Liberty Bonds because the part the deposit agree- 
ment pledging them security was bank may put 
security for loan but not for deposit. 


Action the Texas Pacific Railway Company against 
Pottorff, receiver the First National Bank Paso, Tex. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

Russell and Del Harrington, both Paso, Tex., and 
Gresham and Clinton, both Dallas, Tex., for appellant. 

Thornton Hardie, Paso, Tex., for appellee. 


HUTCHESON, J.—This and the case just decided, Pottorff, 
Receiver, Paso-Hudspeth Counties Road District Texas (C. 
A.) (2d) 498, involving the validity and the enforceability against 
the receiver contract the bank pledging some its assets 
secure depositor, the one case private, the other 
funds, are companion cases. They were tried the same court the 
same time. 

Appellee (defendant receiver) urged the court below, and urges 
here, each the cases, that the agreement under which the securi- 
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ties were pledged invalid and unenforceable beyond the power 
the bank and contravention public policy. The District Judge, 
disagreeing with the receiver the Road District Case, agreed with 
(2d) 799, thought that the authority which had held under ap- 
plicable statutes the bank had secure deposits funds did not 
exist the absence statute secure deposits private funds, that 
the agreement was beyond the power the bank make and void, and 
that plaintiff could not it. 

The facts this case, the other, are undisputed. the time 
the bank failed, appellant had deposit $54,646.94. The receiver has 
approved its claim for that sum, and has tendered dividend 
count $16,394.08. has refused surrender the Liberty 
bonds put secure the deposit. These are the circumstances 
their pledging: 

July, 1922, the railway being then receivership, the First Na- 
tional Bank Paso was designated additional depository upon 
that should furnish bonds with good, solvent sureties. 
Thereafter the deposits first the receiver, later the company, were 
fully protected, and their repayment guaranteed corporate surety 
bonds. January 29, 1931, the bank being still solvent, going con- 
cern, the railway was induced the bank permit substitute for 
the surety bonds theretofore securing the deposit the Liberty Loan 
bonds question. They were deposited with the trust officer the 
bank held security for the repayment, upon demand, the 
deposits. the agreement the bank saved bond premiums and secured 
the continuance the deposit account, carrying average balance 
$50,000, which, but for its being secured either bonds pledge, 
would have been withdrawn. 

The record shows that, though the bank had over long period 
years, with the the Banking Department, furnished 
surety bonds the deposits numerous private de- 
positors, this was the first instance its pledging assets secure pri- 
vate funds. Further, the record not only devoid affirmative proof 
that the thing the bank did here accords with national banking practices 
and customs, all necessary desirable practice, but single 
other instance the practice having been indulged has been pre- 
sented, and shows that, with the same uniformity which has attended 
the recognition the power national banks secure public deposits 
pledge, the Comptroller has ruled that they may not the 
ease private deposits. 

The general questions the power banks, state and national, 
the absence statutory authority, pledge their assets secure de- 
posits, and the enforceability such pledges when made, are inter- 
esting ones, and have been the subject many decisions. Raised usu- 
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ally cases involving pledges secure public deposits, and usvaily with 
reference state banks, the questions have been differently decided 
different jurisdictions, under the influence and 
ferent views the policy involved. None the cases, except 
Co. (D. C.) (2d) 861; Schumacher Eastern, Co. 
A.) (2d) 925; Sneeden City Marion (D. C.) (2d) 341, 
have drawn any distinction between private and public deposits such, 
the power secure them; but the question power not, where 
had not been expressly conferred, has been decided broadly under 
the influence the view taken the particular court the light 
the existence nonexistence statutes whether accorded with 
policy imply the power. jurisdictions where the courts 
have held that permit one depositor thus gain preference over 
another contrary sound policy, they have stricken down 
pledges without regard whether the funds secured were public 
private, while one two jurisdictions, where contravention 
policy thus pledging assets seen, the courts have, without 
distinction between them, sustained pledges private and public de- 

most the cases this controversy has arisen where, though there 
was statutory authority for pledging assets designated kind 
secure public deposits, the statute did not expressly authorize the par- 
ticular pledging. those cases the question argued has been whether 
statutes authorizing pledging must, contrary broad public policy, 
construed strictly enabling only the very terms, liberally, 
effective analogically; whether they must regarded declaring 
narrow broad public policy regard the pledging assets 
secure public deposits. examination these cases will show once 
how great influence the decisions has been exerted the varying 
views policy entertained the courts, and how uncertain, 
wavering, and unreliable guide, unless fixed statute, this same 
policy is. Twin City Pipe Line Co. Harding Glass Co., 283 
358, Ct. 476, Ed. 1112; Ireland Craggs (C. A.) 
(2d) 785. will disclose that what heresy one jurisdiction 
doctrine another, and even sometimes that what heresy one 
court the same jurisdiction doctrine another court 
will show that most the reasoning the courts that kind ration- 
alization where logic serves desire bringing forth conclusions which 
the premises were assumed secure. will completely explain the 


Rhoads, Pa. 319; Ward Johnson, Ill. 215, cited the text 
Morse Banks Banking Ed.) vol. 63, 182, holding that banks may 
secure persons who loan money deposits. 

Guaranty State Bank Longview (Tex. Civ. App.) (2d) 
217; Id. (Tex. Com. App.) (2d) 1059; Austin Lamar County (Tex. 
Civ. App.) (2d) 553; Id. (Tex. Com. App.) (2d) 1062. 
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apparent contradictions the holdings. Cases taking the view that 
policy requires statutes authorizing the giving security for 
deposits construed, and that the statutes their precise 
terms are the measures the banks’ powers, are Commercial Banking 
Tr. Co. Bank Guaranty Co., 153 Ky. 566, 156 
160, (N. 950, Ann. Cas. 1915C, 166; Foster City 
Longview (Tex. Com. App.) (2d) 1059; Austin Lamar 
County (Tex. Com. App.) (2d) 1062; Farmers’ Merchants’ 
State Bank Con. School Dist., 174 Minn. 286, 219 163, 
1407; Bliss Pathfinder Irr. Dist., 122 Neb. 203, 240 291; 
(but, see, Bliss Marion, 121 Neb. 484, 237 581), Schornick 
Butler (Ind. Sup.) 172 181. Cases, and these are supported, 
think, the better reasons, holding that, where the Legislature 
state has declared statutes that deposits money must 
secured this sufficiently indicates the policy the state to- 
ward the securing public deposits, sustain contracts whether 
exact accordance with the statute not, made good faith for their 
security, are, First Am. Bank Trust Co. Palm Beach, Fla. 247, 
299 1075; Cameron Christy, 286 Pa. 405, 551; 
Nat. Surety Co., Colo. 482, 212 489; Michie Banks Banking, 
Vol. 22, 19. 

few the cases have put their decision against the power firmly 
the ground that, express power pledge assets secure deposits 
having been granted bank, basis the absence statute au- 
thorizing requiring the giving security exists for the implication 
the power. Those cases which have sustained the power bank 
pledge, implying it, find support for that holding the view that 
deposit loan, and claim find the established law that bank 
has implied power borrow money and pledge its assets authority 
take deposits for such pledge. Those denying the implication the 
power the ground that, though deposit does make the bank 
debtor the depositor, not loan. They insist that the power 
must sought elsewhere than the implied power make loans. 

Few cases have arisen the state courts, and only one the na- 
tional courts, Co. Smith, supra, has been called our at- 
tention where the pledge has been made private depositor. These 
except the two referred the preceding note have held 
against the power. None them has pitched the holding the private 
character the deposit. some the existence statute containing 
general prohibition against the giving security has compelled the 
decision. Porter Canyon County Farmers’ Mut. Fire Ins. Co., 
Idaho, 522, 263 632. some, Carter Brock, 162 La. 12, 110 
So. 71, though the court has declared against the power, this has been 
dicta, for the actual holding was that the transaction was valid not 
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deposit but loan. MeCown Edwards, 185 Ark. 620, (2d) 
558, 559, clear case distinguishing deposit from loan, and upon 
that holding invalid the pledge assets secure private 
deposit. that case guardian authorized loan the money his 
ward put general deposit upon the security pledge. suit 
charge him upon failure the bank was held liable; the court 
saying: ‘‘There vital distinction between loan bank and 
deposit with bank. one case security may be, and usually is, ex- 
acted. the other security may not given the bank. The power 
bank borrow money and give security for unquestioned 
while the power bank give security for ordinary deposit has 
been expressly denied.’’ 

agree with this view that deposit does indeed create debt, 
but something more. That deposit one thing, loan an- 
other. ‘‘The striking fact remains that real difference be- 
tween deposit and loan has always been assumed, matter 
the banking business itself, and all legislation dealing with 
the Divide County Baird, 45, 212 236, 239, 

therefore reject the view that implied authority pledge assets 
security for loans extends pledging them secure deposits. 
agree also with the view expressed that, generally speaking, bank’s 
general powers not authorize pledge assets for deposits. Michie, 
supra. find specifically that this bank had such power, and this, 
not because the recognition the power would conflict with our views 
public policy, but because express power has been con- 
ferred upon statute, and because not only does the record not 
support the finding necessary made, the power implied, that 
the giving pledges for private deposits reasonable incident 
the business receiving deposits, and necessary the proper conduct 
the business national bank, but the judicial knowledge bank- 
ing practices and customs which may take establishes the contrary 
true. 

remains only inquire whether, though the contract ultra 
vires, the railway can enforce its claim the pledged bonds the 
ground that, though the agreement was beyond its powers, the bank has, 
making it, obtained the deposit, and therefore may not keep the 
bonds without returning the deposit made the faith their pledging. 

Appellant (plaintiff railroad company) argues that, having com- 
plied with its part the agreement leaving its funds 
deposit with the bank, the bank ought made what prom- 
ised, that is, devote the securities making appellant whole. argues 
(1) that, though the bank’s agreement ultra vires, estoppel prevents 
saying so; (2) that the contract for depositing was single one, the 
agreement for deposit being precedently conditioned the agreement 
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for security, and, that agreement failing, the bank holds the funds, not 
debtor for general depositor, but trustee for special one. 

cannot agree with either these contentions. perfectly 
that, though the railway company was induced the promise 
security deposit its funds, there are two agreements here, not one. 
One, that the bank should pay back the railway upon demand the 
sums deposited with other general deposits were. This entirely 
valid contract the receiver has recognized, and has offered pay the 
railway dividend account it. The other agreement for 
security. This have found invalid and without contractual 
beyond the corporate powers. This agreement plaintiff asks 
the aid this court enforce. 

settled law the courts the United States that what cor- 
poration cannot bind itself do, the courts will not compel. California 
Nat. Bank Kennedy, 167 362, Ct. 831, Ed. 198; 
Ed. 265; Central Transportation Co. Pullman’s Palace-Car Co., 
139 60, Ct. 478, Ed. 55. Especially will not 
this kind, where the controversy not between the bank 
and the railway, but between the railway and the bank’s the 
bank having failed, and ‘‘the interest others than the parties,’’ 
274, being involved. 

This not case like Aldrich Chemical Nat. Bank, 176 636, 
Ct. 498, Ed. 611; Citizens’ Central Nat. Bank Appleton, 
216 206, Ct. 364, Ed. 443; Schneider Thompson 
(C. A.) (2d) 98, solvent bank which has obtained the 
benefit transaction, seeking avoid, the ground ultra vires, 
returning what has received. those cases the suit was not the 
contract, but the benefits received. This not such 
upon contract, enforce it. 

Appellant’s claim that, cannot have its contract, money the 
bank, the extent its deposits, should now ear-marked and held 
trust for it, equally without merit. the first place, while 
certainly true that parties may agreement give deposits which 
would otherwise general the special character trust funds, 
agreement definitely fixing the character the deposit general may 
not disregarded, because, the depositor had fully known the law 
and the facts, would have acted differently for his protection. Fagan 
Whidden (C. A.) (2d) 631. 

Appellant’s contract with the bank for the repayment its de- 
posits demand was valid. These deposits can have back, the 
bank can pay. The contract for security was indeed invalid, but there 
basis all here for declaring trust. Here contract for de- 
positing, which was valid, and one for security, which was invalid be- 


q 

q 
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cause want power the bank, which want power appellant 
was fully charged with knowledge the bank was. The result 
simply that, though the railway has the right press its claim for its 
debt, cannot for the security. 

cannot that general depositor bank, who has made 
agreement for security, may, because the security fails through in- 
validity which law knew, find the bank converted into trustee 
and himself cestui que trust the money the bank the extent 
the amount his general deposit. 

The judgment affirmed. 


FORGERY INDORSEMENT PAYEE’S 
AGENT 


Passaic-Bergen Lumber Co. United States Trust Co., Court Errors 
and Appeals New Jersey, 164 Atl. Rep. 580 


bank which check forgery the payee’s in- 
dorsement, made the payee’s agent, must make the amount good 
the payee. 

There were two checks involved this case, one for $5,700 and 
one for both payable the plaintiff lumber company. They 
were delivered the manager one branch the plaintiff’s busi- 
ness. Without authority, the manager indorsed the plaintiff’s name 
the checks, using rubber stamp for that purpose. Below that 
indorsement each check indorsed the name corporation 
which controlled and deposited the checks that corporation’s 
account the defendant bank. The latter collected the checks and 
the funds were withdrawn. accord with the great weight au- 
thority question, was held that the bank was liable the 
plaintiff. 


Suit the Passaic-Bergen Lumber Company against the United 
States Trust Company. From judgment for plaintiff, directed ver- 
dict, defendant appeals. Affirmed. 
Saul Joseph Cohn, Newark, for appellant. 
Harry Loeb, Passaic, for appellee. 


WELLS, J.—This appeal the defendant from judgment 
entered the Supreme Court verdict directed the trial judge, 
the favor the plaintiff, against the defendant. 

The grounds appeal are that the court erred: (1) refusing 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §528. 
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grant defendant’s motion nonsuit; (2) directing verdict against 
the defendant and favor the plaintiff. 

The suit was brought the Passaic-Bergen Lumber Company, 
plaintiff, against the United States Trust Company, defendant, re- 
cover the proceeds two checks with interest thereon, one which 
was for $5,700, and the other for $4,000, signed two debtors the 
plaintiff and made payable the plaintiff’s order, and delivered one 
Schick, who was manager the East Orange branch the plaintiff’s 
business. 

Schick had permitted the Sheridan Construction Company buy, 
credit, building materials from plaintiff’s East Orange yard, the 
extent about $35,000, and, when learned that the Sheridan Con- 
struction Company was financial difficulties and unable finish the 
houses, into which the plaintiff’s building materials had gone, Schick 
conceived the idea incorporating new company, known the Fidel- 
ity Home Builders, Inc., take over and complete these houses, and 
rent sell them, and thereby salvage much possible from the 
failure the Sheridan Construction Company. 

Accordingly, without notice the plaintiff, and without its knowl- 
edge authorization, the Fidelity Home Builders, Inc., was incorpo- 
rated and took over the houses and proceeded complete them. Schick 
took the two checks question and indorsed with rubber stamp the 
name ‘‘Passaic-Bergen Lumber Company’’ thereon, and underneath 
also indorsed with rubber stamp the name ‘‘Fidelity Home Builders, 
and deposited the two checks, aggregating $9,700, defendant’s 
bank the account Fidelity Home Builders, Inc. 

The defendant collected from the banks which these checks were 

drawn the amounts thereof, and permitted the disbursements thereof 
the Fidelity Home Builders, 
says the proceeds these checks were used complete the 
houses. The evidence does not disclose whether the houses were ulti- 
mately conveyed the plaintiff. does show that prior the convey- 
ance the Sheridan Construction Company Fidelity Home Build- 
ers, plaintiff advanced approximately $10,000 cash, which was 
used the construction the buildings. 

The plaintiff brings this action the theory money had and re- 
ceived the defendant for the use the plaintiff; that say, that 
the checks the defendant belonged the plaintiff, and that 
the defendant under implied contract pay them the plaintiff, 
and breached that contract when improperly paid them another. 

The first question whether Schick had authority indorse the 
checks the name the plaintiff and pass them the Fidelity 
Home Builders, 

examination the evidence clearly shows that had 
such power either express implied. 
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The plaintiff proved its by-laws, minutes, and resolutions filed 
with its banking depositories that all checks must signed its treas- 
urer and one its vice-presidents. 

the facts are clear and undisputed, and conclusively show 
lack authority agent, question his authority given 
particular being the matter issue, the duty the court deter- 
mine the issue peremptory instruction the American Saw 
Co. First National Bank Trenton, Law, 417, 662. 

Obviously, cannot held, the absence ratification estop- 
pel, that the plaintiff bound its manager’s unauthorized act 
surreptitiously taking customers’ checks, affixing rubber stamp indorse- 
ments with signatures appearing thereunder, and negotiating them 
over the his own corporation, which the plaintiff had 
control, even knowledge its existence. The very charac- 
ter the rubber stamp impression the plaintiff’s name was sufficient 
evidence put the defendant notice and guard, when these 
checks were presented for payment. 

The second point raised appellant that the plaintiff estopped 
from denying Schick’s authority because plaintiff subsequently ratified 
his acts. 

The alleged ratification consisted the receipt the plaintiff 
rents aggregating $302.92 from the tenants the houses conveyed 
the Sheridan Construction Company the Fidelity Home Builders, 
which plaintiff credited the $35,000 account the Sheridan 
Construction Company. 

Appellant says that the collection these rentals defendant, 
after knowledge the Schick, and after his discharge 
the defendant, constitutes acceptance the benefits his trans- 
action, and thereby ratifies all his acts connection therewith, includ- 
ing the indorsement the checks involved therein. 

order that ratification may shown, incumbent defend- 
ant prove that the plaintiff had full knowledge all the material 
facts. There evidence the case that plaintiff had knowledge 
when Schick received these checks their conversion the use the 
Fidelity Home Builders, The proofs were the contrary. 

Assuming, without deciding, that plaintiff did have knowledge when 
received the rents that Schick had more than year before fraudu- 
lently diverted its checks the Fidelity Home Builders, fail 
see how the circumstances receipt rents from the debtor Sheri- 
dan Company leads conclusion that the plaintiff con- 
doned and ratified Schick’s acts indorsing the two checks question 
and diverting the proceeds his own company. 

constitute ratification Schick’s there must acts 
such reasonably tend show intention the part the plaintiff 
ratify the unauthorized act transactions Schick. 


q 
q 
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The receipt rents has, under the evidence, relation connec- 
tion with the rubber stamping Schick the name the plaintiff 
the back the two checks. 

The real question the case whether not, under the facts and 
circumstances this case, the appellant liable the plaintiff 
indorsement not properly made and which did not pass title the 
checks. 

Appellant insists that its motion for nonsuit should have been 
granted because there existed privity contract between the plain- 
tiff and that each the checks was drawn the order the 
plaintiff but the drawer’s bank each instance and not the de- 
fendant’s bank; that there was relationship bank and depositor 
between the parties under which the bank would owe duty disburse 
funds depositor upon the proper order the depositor was the 
case the cases Economy Auto Supply Co., Fidelity Union 
Trust Co., 105 Law, 200, 144 30; Harter Mechanics’ National 
Bank, Law, 578, 715, Am. St. Rep. 224; Dennis Metal 
Mfg. Co. Fidelity Union Trust Co., Law, 365, 123 614, and 
American Saw Co. First National Bank, Law, 417, 662, 
all which are relied upon the plaintiff. 

That this contention unsound held the Supreme Court the 
ease Buckley Second National Bank Jersey City, Law, 
400, Am. Rep. 249, the legai principles which believe 
sound. 

The principal contention made the defendant the Buckley 
Case resist liability was that there was privity contract. 

The court held that the check drawn the United States Treasury, 
payable Buckley and delivered his attorney, Crossman, who ob- 
tained the money from the bank forging the signature Buckley, 
was all times the property Buckley, and that might recover the 
amount sued for action money received the bank his use. 
Appellant says the decision the Buckley Case turned the point 
that the indorsement was forged and that the court decided the case 
the general rule that title can obtained through forgery, and 
that the therefore not applicable the instant case. 

fail see the principle between the Buckley Case 
and the instant 

effect there was forgery indorsement. was made 
rubber stamp one who had right affix the same and means 
which obtaining from the appellant moneys 
which had for the plaintiff. 

seems there can substantial difference between 
authorized make the signature and the affixing name check 


a 


THE BANKING LAW JOURNAL 581 


indorsement the use rubber stamp person not author- 
ized use it. 

The appellant does not deny collecting the money the indorse- 
ment. was the appellant’s duty inquire the genuineness 
the plaintiff’s indorsement and the authority Schick divert his 
own company, rubber stamp indorsement plaintiff’s name, funds 
belonging plaintiff. The failure the part defendant make 
such inquiry was breach duty that owed plaintiff, and made 
liable the plaintiff for the amount the checks for money received 
the defendant the use the plaintiff. 

conclude, therefore, that there was error the part the 
trial court denying appellant’s motion nonsuit and directing 
verdict for the plaintiff, and that the judgment should affirmed. 


STOPPING PAYMENT DRAFTS ISSUED 
PAYMENT CHECKS 


Commercial Investment Co. Citizens’ State Bank Pratt, Kans., 
Kansas City, Mo., Court Appeals, Rep. (2d) 424 


Where checks are forwarded for collection the drawee bank 
and the latter retains them two days and then issues and mails drafts 
payment, but stops payment the drafts upon learning the 
disappearance the drawer the checks, the same constitutes 
acceptance the checks and renders the bank liable them 
the payee. 

such case, testimony the president the bank the 
effect that directed the cashier not pay them unless the depositor 
the money in’’ hearsay evidence and not sufficient 
show that the drafts were issued mistake error. 


Action the Commercial Investment Company against the Citizens’ 
State Bank Pratt, Kan. From judgment for defendant 
appeals. Affirmed. 

Farrar Phillips, Kansas City, and Crick and Buck- 
lin, both Pratt, Kan., for appellant. 

for respondent. 


CAMPBELL, C.—Plaintiff seeks recover four drawn 
the defendant bank Harland Lunt, under the trade-name Lunt 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §239. 
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Sales Agency. Upon trial the court, without the aid jury, plaintiff 
obtained judgment for the sum $3,193.16. Defendant has appealed. 

The pleaded defense that, when defendant received the checks, 
the drawer thereof did not have sufficient funds deposit with 
pay them; that, accordance with the practice defendant, known 
and approved plaintiff, retained the checks for collection; that the 
checks were not paid collected, and that error mistake the 
amount the checks was included drafts remitted the Com- 
merce Trust Company; that defendant did not have the proceeds the 
checks for remittance, and that the drafts remitted the Commerce 
Trust Company were issued ‘‘by error the part defend- 
ant’s employees; that, upon discovering the error, defendant stopped 
payment the drafts. 

The requested the court make findings fact separately 
from its conclusions law. The defendant also made like request. 
compliance with the request, the court made findings fact, the 
material parts which read: 


one Harland Lunt, doing business ‘Lunt Sales Agency’ 
Pratt, Kansas, made, executed and delivered his certain checks, drawn 
defendant bank, payable the order plaintiff, numbered, for 


sums, and dates, follows: 


No. 206, for $940.00, dated March 1929 (sued Count 
plaintiff’s petition). Check No. 214, for $650.00, dated March 
1929 (sued Count plaintiff’s petition). Check No. 226, for 
$650.00, dated March 1929 (sued Count plaintiff’s petition. 

said Harland Lunt further made, executed and delivered his 
check, drawn defendant bank, numbered No. 220, for the 
sum $580.00, dated March 1929 (sued Count plaintiff’s 
petition), payable the order one Don Rosser, which check was 
thereafter, said Don Rosser duly endorsed blank, and was, for 
valuable consideration, delivered plaintiff about March 11, 1929. 

the aforesaid checks numbered No. 214, No. 220 and No. 226 
were received plaintiff about March 11, 1929, and check num- 
bered No. 206 was received plaintiff about March 12, 1929; that 
thereafter plaintiff duly endorsed and delivered all said checks 
First National Bank Denver, Colorado, its agent forward, 
through usual channels, for collection; that said First National Bank 
selected Commerce Trust Company Kansas City, Mo., sub-agent 
plaintiff collect said checks. 

thereafter said First National Bank forwarded said checks, 
mail, said Commerce Trust Company for said purpose 
tion, the dates, respectively, follows: Checks numbered No. 214, 
No. 220 and No. 226, March 11, 1929, and check numbered No. 206 
March 12, 1929; that upon receipt said checks said Commerce 
Trust Company, turn selected defendant bank, the drawee thereof, 
sub-agent collect said checks from itself, and March 12th and 
13th, 1929, forwarded said checks mail, what commonly known 
‘cash letters’ defendant for the aforesaid purpose collection, 
and remit the proceeds thereof said Commerce Trust Company; 
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that the aforesaid checks numbered No. 214, No. 220 and No. 226, being, 
respectively, for the sums $650.00, $580.00 and $650.00, were con- 
tained one said cash letters, and constituted the only items con- 
tained therein, which cash letter was forwarded said Commerce 
Trust Company March 12, 1929; that the aforesaid check numbered 
No. 206, being for the sum $940.00, was contained the other said 
letters, and was forwarded March 13, 1929; that the latter 
letter contained other items for collection, aggregating all 
$2,391.15. 

said cash letters, and each them, contained directions 
follows: ‘Wire non-payment items Five Hundred Dollars and over, 
giving name our endorser.’ 

said cash letters, and each them, were received defend- 
ant bank Thursday, March 14, 1929; that Friday, March 15, the 
day after said cash letters were received defendant, the maker 
said checks, Harland Lunt, had said bank, his account, credit 
balance excess $10,000.00. 

two days after said cash letters were received defendant, 
to-wit, Saturday, March 16, 1929, defendant, through its assistant 
who ordinarily and regularly, part his duties, issued 
drafts remittance for cash letters, issued two drafts remittance 
for said Lunt checks, and the other collection items contained one 
said cash letters, which drafts were dated March 16, 1929, and were for 
the sums, respectively, $1,880.00 (representing items $650.00, $580.00 
and $650.00), and $2,391.15 (representing the $940.00 item, and other 
checks), both drawn Inter-State National Bank, Kansas City, Mo., 
payable the order Commerce Trust Company; that said drafts 
were forwarded, mail, Commerce Trust Company envelope 
with copy the cash letters payment which said drafts were 
issued. 

after said cash letters were received defendant, and before 
the sending the telegrams and the letter hereinafter referred 
this paragraph, the maker said checks, Harland Lunt, disappeared 
from Pratt, Kansas, and his home and business, and his whereabouts 
became unknown; that during said time, knowledge his said disap- 
pearance came defendant, and thereupon, to-wit, Monday, 
March 18, 1929, telegrams and letter, notified Commerce Trust Com- 
pany that payment the aforesaid drafts Inter-State National 
Bank had been stopped, and said date, defendant returned Com- 
merce Trust Company the four checks question. 

Commerce Trust Company presented said remittance drafts 
Inter-State National Bank for payment, being the drawee thereof, 
and payment said drafts was refused because defendant had stopped 
payment thereon; that thereafter defendant remitted Commerce 
Trust Company the amount the other items, exclusive the Lunt 
check for $940.00, contained the cash letter for $2,391.15. 

defendant has never paid the amount its remittance drafts 
issued payment the Lunt items, aggregating 


examination the record discloses that the findings fact are 
supported substantial evidence. 

its assignments error, the defendant does not claim error 
the findings fact, but assigns that error was committed giving and 
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refusing conclusions law. Defendant’s main insistence that con- 
clusion law No. erroneous. conclusion law No. the court 
held that the evidence Mr. Hardesty, president the defendant bank, 
the effect that upon receipt the checks the defendant ordered 
its and assistant cashier not pay the checks ‘‘unless Mr. Lunt 
brought the money in, didn’t have sufficient funds,’’ was inadmissible. 
The plantiff objected the evidence upon the ground that was hear- 
say. The objection was overruled and the evidence admitted. The de- 
fendant says that the evidence was not hearsay, was verbal act, part 
the transaction, and hence admissible tending show that the 
drafts were issued through mistake error. Reliance for this conten- 
tion based the principie announced the case State, Use 
Salomon, Mason, 112 Mo. 374, 629, Am. St. Rep. 390, and 
cases harmony therewith. 

the Mason Case was held that the plaintiff was entitled 
testify statement made him with reference item $3,500, 
which was settlement, and which claimed was included 
therein mistake. The rule there announced not applicable here. 
The assistant cashier, who had general authority issue drafts, was 
not called witness, and, though the president did direct him not 
issue the drafts, such direction was evidence that the drafts were 
issued mistake error. 

The .cashier who issued the drafts was the only person who knew 
whether the drafts were issued mistake. Clearly the evidence was 
hearsay and immaterial. Kregain Blake, 292 Mo. 498, 239 495; 
Bishop, 282 Mo. 534, 222 Austin-Western 
Road Machinery Co. Commercial State Bank (Mo. App.) 255 
585. 

cannot introduce evidence the unsworn declara- 
tion its favor one its officers, whether such declaration oral 
writing, and even though the form resolution the 
board 229. Manifestly, were competent for 
defendant’s president testify declarations made him other 
officers the bank, would permissible prove third persons 
that the declarations were made. 

But not put our holding that ground alone. The drafts 
were issued the state Kansas defendant, banking corporation 
organized and existing under the law that state. The law Kansas 
was not pleaded nor proven, and may therefore not take judicial 
notice the statutory law that state. Shout Gunite Concrete 
Const. App.) (2d) 629. 

the absence statutory regulation, the cashier bank ‘‘is 
considered the executive officer the bank through whom the whole 
moneyed operations the bank, paying receiving debts, dis- 
posing transferring securities, are conducted.’’ People’s Sav. Bank 


> 
is 
on 
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Hughes, Mo. App. 581; Third Nat. Bank St. Charles Sav. Bank, 
244 Mo. 554, 577, 149 495. 

There was showing that under the law Kansas the president 
defendant had power authority control the actions the cashier 
with reference issuing drafts the bank. 

Moreover, the defendant its assignments error does not claim 
that the court erred its findings fact, nor could well so. 

The trial judge found that, the day after the checks were re- 
ceived the defendant and while the defendant was holding them 
Lunt had said bank, his account, balance 
excess $10,000’’; that the second day after the checks were re- 
ceived the defendant its assistant cashier ‘‘who ordinarily and regu- 
larly, part his duties, issued two drafts remittance for said 
Lunt checks’’ and other collection items the cash letters; that the 
drafts were forwarded mail the Commerce Trust Company that 
the cash letters contained direction wire items 
and The defendant retained the checks for two days 
before issuing the drafts, and did not advise the Commerce Trust Com- 
pany the non-payment the checks. Upon receiving and retaining 
the checks and issuing the drafts therefor, the defendant, matter 
law, the checks thereof. Ripley National Bank Latimer, 
Mo. App. 321, 329; Cohen First National Bank, Ariz. 394, 198 
Am. Rep. 160; Bull Novice State Bank (Tex. Civ. App.) 
232; First National Bank Devenish, Colo. 229, 177, Am. 
St. Rep. 394. 

the the issuance the drafts, matter law, 
was acceptance the checks and closed the transaction. Authority 
supra. 

The defendant contends that the deposit $10,500 the 
Harland Lunt March was special deposit. The records 
the bank reveal that the deposit was made the time stated. Defend- 
ant’s president, Mr. Hardesty, testified that the deposit was made for 
the purpose paying checks other than those here involved which the 
bank then held. The value that explanation, however, was for the 
trial judge. could believe the evidence could disbelieve it, 
and his finding that question will not disturbed appeal. 
Buford Moore (Mo. Sup.) 177 865; Thompson Royal Neigh- 
bors America, 154 Mo. App. 109, 133 146. 

The other assignments error are immaterial, for the reason that, 
upon the facts found the trial judge, the plaintiff was undoubtedly 
entitled the judgment which obtained. 

follows that error, any, the conclusions law given and 
the conclusions law refused, are consequence. 

The judgment affirmed. 
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STOPPING PAYMENT CHECK FOR 
BENEFIT PAYEE 


145 Rep. 832 


and for the benefit the payee and the bank later pays the check, 
it, will liable the payee for the amount. 

this case the payee, after depositing the check his account 
savings bank and before the check was collected discovered that 
the savings bank had closed. thereupon requested the drawer 
stop payment and the latter did so. The drawee, however, paid 
the check few days later the superintendent banks charge 
the closed bank. 


Action Whited against the Southern Bank Trust Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed. 

Grooms and Coleman, Spain, Stewart Davies, all Bir- 
mingham, for appellant. 


Wilkinsin, Burton Wilkinson, Birmingham, for appellee. 


BRICKEN, J.—This action Whited against the 
Southern Bank Trust Company the circuit court Jefferson 
County, Ala., and resulted judgment for plaintiff. 

The complaint amended follows: 


the plaintiff and amends his complaint adding thereto 
the following count: 
Three 

claims the defendant the sum One Hundred Four- 
teen 36/100 Dollars, ($114.36) for that to-wit the 3rd day July, 
1929, the Hotel Tutwiler Operating Company drew its check number 
2718, favor the plaintiff, doing business Whited Manu- 
facturing Company, defendant’s bank for the aforesaid sum; that 
subsequent thereto plaintiff deposited said check the Woodlawn 
Savings Bank for collection to-wit, the 5th day July, 1929, and 
that before the defendant paid said check, the plaintiff through his 
agent, the Tutwiler Hotel Operating Company notified the defendant 
that the said check had been deposited the Woodlawn Savings Bank 
for collection, and further notified said bank not pay the same the 
Woodlawn Savings Bank, and further notified the said bank that said 
notice was for and behalf this plaintiff; and plaintiff further 
avers that notwithstanding said notice and instructions the said de- 
fendant negligently paid said check the Woodlawn Savings Bank, 
and proximate result said negligence, plaintiff suffered said loss, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1382. 


Southern Bank Trust Co. Whited, Court Appeals Alabama, 


Where the drawer check stops payment the request 
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to-wit, One Hundred Fourteen 36/100 Dollars, ($114.36). Where- 
fore plaintiff 

appears that July 1929, Whited received check from 
the Hotel Tutwiler Operating Company, Inc., for $114.36 drawn 
the Southern Bank Trust Company Birmingham, Ala. July 
1929, about 1:50 m., Mr. Whited deposited this check the Wood- 
lawn Savings Bank his credit. carried check- 
ing account with that institution, and the check was deposited regu- 
lar course business. Saturday, July 1929, the Woodlawn 
Savings Bank turned its affairs over the superintendent banks for 
liquidation. The evidence tends show that the Woodlawn Bank was 
hopelessly insolvent the time turned its affairs over the super- 
intendent banks and had been insolvent for some time preceding 
that date. 

Before the Woodlawn Bank failed, the First National Bank Bir- 
mingham acted clearing house for the Woodlawn Savings Bank. 
When the Woodlawn Savings Bank turned its affairs over the super- 
intendent banks for liquidation, said check was not delivered the 
First National Bank, but some three four days later cash letter 
was made the state banking authorities charge 
and several checks, including the Whited check, were delivered the 
First National Bank with the cash letter. the morning July 
Mr. Whited learned that the Woodlawn Savings Bank had closed, and 
that its affairs had been turned over the superintendent banks. 
immediately contacted the Hotel Tutwiler Operating Company and 
requested them, through their auditor, stop payment the check. 
The auditor called the Southern Bank Trust Company, and notified 
stop payment the check, and confirmed this notice letter 
mailed July 1929, which was received the appellant some days 
before the check was actually paid July 1929. 

When the appellant was placed position where knew that the 
check drawn its customer, the Hotel Tutwiler Operating Company, 
the order Whited was the hands bank that was insolvent 
the time that bank acquired the check for collection, and was notified 
its customer for the benefit the payee the check not pay the 
check, are the opinion that appellant owed the appellee the legal 
duty not pay the check. The drawer uncertified check may 
stop payment any time prior payment. Corpus Juris, 701, 
429, and authorities noted. 

The drawer and payee may said mutually interested 
check after delivery the payee. good reason appears why the 

drawer check should not act for the payee, when requested the 
payee, protecting his interest the check. The bank’s duty not 
pay when authority pay revoked drawer arises from their con- 
tractual relation. Its duty not pay when notified the drawer for 
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the benefit the payee simply the duty that everybody owes every- 
body else; that is, the duty not knowingly injure another. 

the bank pays one its checks after notice not 
do, appropriating the customer’s money for purpose not author- 
ized the customer. When the customer, for the benefit the payee 
the check, notifies the bank not pay it, and the bank notwithstand- 
ing such notice pays the check, may said have used the money 
for purposes other than indicated the customer, and that extent 
put beyond the reach the payee the check whom the cus- 
tomer wanted the money under the peculiar the 
case. 

attempt was made excuse the disregard the notice not 
pay that was given appellant. The appellant must regarded the 
author its own misfortune. 

What have said sufficient indicate that our opinion the 
judgment appealed from should stand affirmed. unnecessary 
treat each assignment error separately. The case was tried before 
the court without jury. There substantial dispute about the 
material facts. error injurious the appellant shown the 


record. The judgment appealed from affirmed. 
Affirmed. 


LIABILITY BANK PAYING CHECKS 
WRONGFULLY OBTAINED 
DEPOSITOR’S EMPLOYEE 


American Surety Co. Empire Trust Co., New York Supreme Court, 
Appellate Division, 262 Supp. 140 


employee depositor prepared checks for the depositor 
sign, falsely representing that they represented amounts owing 
the depositor. The checks were made payable the employee’s 
mother. The employee got his mother indorse the checks tell- 
ing her that they represented the proceeds trading account 
which was her name, and collected and appropriated 
the money. was held that the indorsements, having been made 
good faith the person named payee the checks, were not 
forgeries. The drawee bank was, therefore, not liable the 
depositor. 

Certain other checks, obtained the same manner, were made 
payable fictitious person and indorsed his name the em- 
ployee. was held that the indorsements these checks were 


forgeries and that the bank was liable for their amounts the 
depositor. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§498, 534. 
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Action the American Surety Company New York against the 
Empire Trust Company. From order granting motion 
for summary judgment, and from the judgment entered thereon, de- 
fendant appeals. 

Modified granting summary judgment part only, and sever- 
ing action and denying motion part, and, modified, affirmed. 

William New York City, for appellant. 

William Lurie, New York City (William Lurie, New York 
City, counsel; David Konheim, New York City, the brief), 
for respondent. 


JAMES O’MALLEY, J.—Plaintiff sues subrogee and assignee 
Barstow Co., depositor the defendant bank. Plaintiff’s bond 
given Barstow Co. protected the latter against loss arising 
through any dishonest act any its employees committed directly 
collusion with others. The action seeks recover the proceeds 
fifteen checks drawn Barstow Co. upon its account with the 
defendant, which checks, claimed, were paid the defendant upon 
forged indorsements the payees. Plaintiff was required indemnify 
Barstow Co. for the loss thus sustained, and seeks this action 
compel the defendant repay the amount was required pay 
Barstow Co. 

The issue presented whether there was forgery the checks 
question. The defendant concedes that the three checks upon which 
the first three causes action are based were forged and that the plain- 
tiff was properly granted summary judgment for the amount involved 
these three causes action. With respect the actions based upon 
the remaining twelve checks, however, urged that forgery was 
established and that the motion for judgment, far was predi- 
cated upon these cause action, was improperly granted. 

Our conclusion that the defendant’s contention must sustained. 
The facts show that Henry Ventrice, employee Barstow Co., 
acting within the scope his duties, prepared and approved false 
vouchers for payments made Barstow Co., which issued its 
checks cover the false vouchers. the fifteen checks issued three 
were the order fictitious person, Englert, and were indorsed 
Ventrice and the proceeds collected him. clear there was 
forgery these three checks and the defendant concedes. Ship- 
man al. Bank State New York, 126 318, 331, 
371, 791, Am. Rep. 821. 

The remaining twelve checks, however, were drawn the order 
Maresea, the mother Ventrice. They were regularly indorsed 
Mrs. and deposited her account another bank and the 
proceeds paid over her Ventrice. apparently conceded that 
Mrs. Maresea was wholly ignorant the fraud perpetrated her son, 


Wises 
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who had informed his mother that the checks represented the proceeds 
trading account that was carrying her name for his own 
benefit. 

Counsel are agreed upon the rule applied determining 
whether there was was not forgery. The true test whether the 
indorsement the name the payee made the person intended 
the maker the payee. such person indorsed, then there 
forgery. Strang Westchester County Nat. Bank, 235 68, 
138 739; National Bank City New York Silver- 
man, 148 App. Div. 1017, affirmed 210 567, 104 
1134. 

relied upon the learned trial justice support the 
decision (Shipman al. Bank the State New York, supra; 
Strang Westchester County Nat. Bank, supra; United Cigar Stores 
Co. American Raw Silk Co., 229 532, 129 904; 
Bernhard Ulmann Co., Central Union Trust Co. New York 
al., 257 563, 178 796), and others cited the respond- 
ent’s counsel, the persons named payees the checks were fictitious. 
The case Hartford Greenwich Bank City New York, 157 App. 
Div. 448, 450, 454, 142 387, affirmed 215 726, 109 
1077, recently disapproved and overruled Bernhard Ulmann Co., Inc., 
Central Union Trust Co. New York al., supra, does not support 
the respondent’s claim. There the checks were made payable James 
Wilson, name assumed the person who perpetrated the fraud. 

has been our attention, nor have been able 
find one, where has been held that forgery has been committed 
actual person named payee who indorsed such payee. 

Strang Westchester County Nat. Bank, supra, the Court 
Appeals seems have clearly indicated that such case there would 
forgery. that case one Bushnel, attorney, represented 
the plaintiff that his client, Remsen, desired secure loan bond 
and mortgage covering real estate represented Bushnel owned 
Remsen. Plaintiff, relying upon such statement, drew check 
the order Remsen and delivered Bushnel. Remsen, the payee, 
was fictitious person and name assumed Bushnel for the purpose 
perpetrating fraud the plaintiff. Bushnel indorsed the name 
Remsen and collected the proceeds the check. was held, course, 
that Bushnel was not intended the drawer the check the 
payee, and that Bushnel’s indorsement the name Remsen constituted 
forgery. was stated, however (page 235 Y., 138 
739, 741): ‘‘Remsen, real person, might have indorsed the draft 
without liability forger, however fraudulent the statement that 
was the owner the 

are not now concerned with the question whether Ventrice 
was guilty are concerned with the question whether 
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the defendant bank may held for paying the proceeds the checks 
the actual payee named therein, after indorsement such person. 
far the defendant bank concerned, Barstow Co. must 
deemed have intended Mrs. Maresca the payee the checks 
question. 

follows that the order and judgment should modified grant- 
ing partial summary judgment the extent recovery sought the 
first three causes action, and severing the action and denying the 
motion far predicated the other twelve causes action; 
and, thus modified, affirmed with costs appellant. 

Order and judgment modified indicated opinion, and, 
modified, affirmed, with costs appellant. Settle order notice. 


SET-OFF AGAINST INSOLVENT BANK 


Thomas Potter Title Trust Co., United States District Court, 
Pa., Fed. Supp. 


Where trust company deposits funds, which holds trustee, 
national bank and the latter fails, the trust company will not 
permitted set-off the trust funds deposit against deposit 
made with the national bank. 

order for such set-off allowed, must appear that the 
two debts are owing the same capacity. this case, the money 
which the trust company had deposited the national bank was 
held trustee, whereas the deposit which the trust company 
owed the national bank was owing its private corporate 
capacity. 

the trust company’s deposit the national bank had been 
deposit its own money, would have been entitled set that Je- 
posit off against the deposit the national bank which 


Law. Action Thomas, receiver the Bank Pitts- 
burgh, National Association, against the Potter Title Trust Company. 
Judgment for plaintiff. 

Reed, Smith, Shaw McClay, Pittsburgh, Pa., for plaintiff. 

Howard Zacharias, Pittsburgh, Pa., for defendant. 


J.—The Bank Pittsburgh, National Association, 
corporation existing under the national banking laws (12 USCA 
seq.). closed its doors September 21, 1931. The plaintiff was 
duly appointed receiver thereof. The Potter Title Trust Company, 
defendant, corporation the state Pennsylvania. Under its 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §741. 
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charter transacts banking business and acts trustee. the 
date that the Bank Pittsburgh, A., closed, had deposit the 
Potter Title Trust Company $135,787.39 its own funds its own 
name. the same date the Potter Title Trust Company had de- 
posit the Bank Pittsburgh, A., $46,887.49 account desig- 
nated ‘‘Potter Title and Trust Company Trust Account,’’ which de- 
posit represented funds various estates which the Potter Title 
Trust Company was trustee. Since the Bank Pittsburgh, A., 
closed, plaintiff has withdrawn from its deposit the Potter Title 
Trust Company $88,890, leaving balance $46,897.39. Plaintiff de- 
manded defendant the balance aforesaid, which defendant refused 
pay the ground that defendant had right set off against this 
amount the deposit defendant had the Bank Pittsburgh, 
Plaintiff then brought this action assumpsit recover the balance 
aforesaid. The parties waived jury trial and agreed upon state- 
ment facts and further that, the court found that defendant did 
not have the right set-off, judgment should entered favor 
plaintiff the sum $46,897.39, with interest from September 21, 
1931, and, defendant was entitled the set-off claimed, that judg- 
ment should entered favor defendant. 

defendant entitled the set-off claimed? What laws shall govern 
the determination this question, the laws Pennsylvania the 
iaws the United States? Rev. St. 721 (28 725 [28 USCA 
725]) provides: ‘‘The laws the several States, except where the 
Constitution, treaties, statutes the United States otherwise require 
provide, shall regarded rules decision trials common 
law, the courts the United States, cases where they 

Swift Tyson, Pet. 19, Ed. 865, leading the 
Supreme Court, construing the above act, said: ‘‘And have not 
now the slightest difficulty holding that this section, upon its true 
intendment and construction, strictly limited local statutes and 
local usages the character before stated, and does not extend con- 
tracts and other instruments commercial nature, the true interpre- 
tation and effect whereof are sought, not the decisions the 
local tribunals, but the general principles and doctrines commer- 
cial jurisprudence. Undoubtedly the decisions the local tribunals 
upon such subjects are entitled to, and will receive, the most deliberate 
attention and respect this court; but they cannot furnish positive 
rules authority ‘by which our own judgments are 
bound and governed.’’ 

Gray Rollo, (18 Wall.) 629, 632, Ed. 927, the 
Supreme Court said: ‘‘In Pennsylvania, true, set-off allowed 
where the claims are not mutual, and, that state, under the 
decisions there, probable that set-off would allowed such 
this. But not regard the rule adopted Pennsylvania 


, 
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accord with the general rules equity which govern set- 
off. think the general rule stated Justice Story, his treatise 
Equity Jurisprudence, where says: ‘Courts equity, following 
the law, will not allow set-off joint debt against separate debt 
or, conversely, separate debt against joint debt; or, state the 
proposition more generally, they will not allow set-off debts accru- 
ing different rights.’ 

Pennsylvania bank cannot set off deposit against unma- 
tured note. Kurtz al. County National Bank Clearfield, 288 
Pa. 472, 789, 1475. Such set-offs are allowed the 
United States courts. Storing First National Bank Minneapolis, 
(2d) 587, 589 (C. 8); North Chicago Rolling-Mill Co. 
St. Louis Ore Steel Co., 152 596, 615, 616, Ct. 710, 
Ed. 565; Schuler Israel, 120 506, 510, Ct. 648, Ed. 
707; Harter Bank Inglis, (2d) 841, 843 (C. 6); Topas 
John MacGregor Grant, (2d) 724, 725, 807 (C. 
2); Maryland Casualty Co. Board Education, (2d) 
799, 801 (C. 3). 

These rulings impliedly recognize that the United States courts ex- 
ercise independent judgment matters set-off and not follow 
the decisions the state courts. 

the determination this question involves interpretation 
the national banking laws, which seemingly does, then the United 
States law controls. Dyar (D. C.) (2d) 989, 
991, defendant was indebted national bank. set defense 
thereto claim the nature set-off for money paid him 
guarantor the bank. The court said: 


this defendant the right set-off under the circumstances 
pleaded this action, brought the receiver upon his indebtedness 
the bank? 

right the allowance such off-set the case bar must 
determined the light the statutes the United States controll- 
ing suspended national banks the hands receiver appointed 
the Comptroller the Currency, and especially the provisions the 
United States statutes prohibiting preferences the liquidation 
national 


See 919, 194 (12 USCA 91, 193, 194). 

the United States courts there must mutuality right before 
Ed. 483, the Supreme Court 


the suit one law equity, set-off must under- 
stood that right which exists between two parties, each whom, 
under independent contract, owes ascertained amount the 
other, set off their respective debts way mutual deduction, 
that, any action brought for the larger debt, the residue only, after 
such deduction, shall recovered. Adams’ Eq. (6th Am. Ed.) 447. 
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equity, following the law, will not allow set-off 
joint debt against separate debt, separate debt against joint 
debt; nor will such courts allow set-off debts accruing different 
rights, except under very special and where the proofs 
are clear and the equity very strong. Story’s Eq. (6th Ed.) 


See Gray Rollo, (18 Wall.) 629, Ed. 927; 
Young Black, Cranch, 565, 566, 568, Ed. 440; Tucker Oxley, 
Cranch, 34, 37, Ed. 29; Beauregard Case, 134, 141, 
Ed. 263. 

Western Tie Timber Co. Brown, 196 502, Ct. 339, 
Ed. 571, bankrupt was indebted the timber company. The 
timber company was indebted the bankrupt trustee. was held 
the timber company could not set off the trustee debt against the indi- 
vidual debt. 

United States Butterworth-Judson Corp’n al., 267 
387, 395, Ct. 338, 340, Ed. 672, stated: ‘‘A bank having 
notice that deposit held one for the use security for 
another has only such right set-off not inconsistent with the 
rights the 

The foregoing cases principle rule that defendant cannot set off 
its deposit the Bank Pittsburgh, A., trustee against the de- 
posit the Bank Pittsburgh, A., with defendant its own 
right. 

The principle laid down the foregoing cases the law 
vania, William Gordon Union Trust Company, 308 Pa. 493, 162 

the deposit the Potter Title Trust Company the Bank 
Pittsburgh, A., had been its own money, would have been en- 
titled, under the law, set off the same against the deposit the Bank 
Pittsburgh, A., its money the Potter Title Trust Company, 
although the result might that the Potter Title Trust Company 
would receive its entire deposit while other depositors the Bank 
Pittsburgh, A., might receive only portion their deposits. But 
the deposit the Potter Title Trust Company the Bank Pitts- 
burgh, A., was not its own money, but was the money 
other persons which had interest other than trustee agent. 
should the deposit such persons paid full when such pay- 
ment may work preference against other depositors and 
the Bank Pittsburgh, A.? Such result would unjust, and 
the decisions the United States and Pennsylvania 
courts. 

directed that judgment entered favor the plaintiff and 
against the defendant the sum $46,897.39, with interest thereon 
from September 21, 1931, which ruling exception granted 
defendant. 


J 
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HOLDER CHECK BEARING FORGED 
INDORSEMENT CANNOT RECOVER 
FROM DRAWER 


Cohen Metropolitan Life Insurance Co., New York Supreme Court, 
Appellate Division, 262 Supp. 475 


One whom check transferred forgery the payee’s 
indorsement cannot enforce against the drawer, even though 
received the check good faith and paid value for it. 

The check this case was drawn the defendant insurance 
company payment what the company believed was valid 
claim. The claim, however, was fraudulent one made one 
the defendant’s agents. The person named payee the check 
did not exist. The agent forged the indorsement the payee’s 
name and was conceded that was transferred the plaintiff for 
value. was held that the plaintiff could not enforce the check 
against the defendant. The forged indorsement transferred 
right title the check him. 


Action Paul Cohen against the Metropolitan Life Insurance 


Company. From adverse judgment, defendant appeals. Judgment 
unanimously reversed the law, and complaint dismissed. 
Judgment reversed 262 478. 


PER CURIAM.—Judgment unanimously reversed upon the law, 
with $30 costs appellant, and complaint dismissed, with appropriate 
costs the court below. The plaintiff sues check made the 
defendant, the payee which concededly did not exist. The check was 
one number issued policies where fraudulent claims were made 
some defendant’s agents, among whom was one Peterson. was 
stipulated that the latter forged the name the alleged payee. Under 
such the plaintiff could not the check even 
though was conceded that had knowledge the forgery and 
paid value, unless established the part the defend- 
ant the issuance the check, ratification the acts Peterson 
the defendant, other acts defendant which estopped from 
asserting the forgery against the plaintiff. The court below proceeded 
the theory that there had been ratification, relying the following 
Walker, 132 App. Div. 96, 116 411, and Mulligan Amo, 211 
App. Div. 498, 207 But the case Ramsay Miller, 
supra, stated there can ratification properly unless the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §498. 
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time the original transaction the alleged agent claimed act for the 
principal. Here, when the indorsement was forged, there was such 
Peterson. The act indorsement was not act that defend- 
ant legally could have performed. Immediately upon learning that 
there was forgery defendant caused its bank give notice 
bank, and the latter withdrew the credit given plaintiff for the check, 
and the defendant received credit again for the amount thereof from 
its bank. This was election the defendant treat the 
check invalid. Ordinarily, when the plaintiff’s bank gave him credit 
for the check, that would have amounted payment. Baldwin’s Bank 
Penn Yan Smith, 215 76, 90, 91, 109 138, 
1918F, 1089, Ann. Cas. 1917A, 500. 

But the defendant did not allege payment. The plaintiff, however, 
that the stipulation the action brought the defendant, 
subsequent the arrest Peterson and subsequent the time when 
the had been re-established the defendant’s bank, warranted 
finding ratification election hold Peterson. But that stipu- 
lation was the effect that the action for conversion was brought be- 
eause the payment defendant checks including this one. 
was not proved that defendant claimed that action the payment 
this check was plaintiff. That stipulation also conceded that the 
moneys and property had been turned over the defendant because 
that action, that judgment had been obtained therein against Peterson. 
Nothing the stipulation warrants finding that the defendant ever 
recognized any right Peterson make the transfer the check 
indorsement thereof. Neither does appear that any way the de- 
fendant sought get from Peterson any money that the plaintiff may 
have paid over account the check. The suit was consistent with 
the attitude which the defendant had maintained. did not waive 
any tort committed Peterson. sued him for conversion, claiming 
had converted the moneys paid it. may defendant, fact, 
had cause action against Peterson this check. But, when 
sued him, had already plaintiff taken its position that the check 
was worthless. had also caused Peterson’s arrest. Nothing shows 
that defendant, instituting the conversion action, considered lawful 
which had theretofore insisted was unlawful. estoppel 
was established this record, since act the plaintiff was induced 
any representation the defendant. Neither can the defendant 
found have been negligent the issuance the check. Nothing was 
proved show that prior this transaction the defendant had notice 
knowledge any facts which would lead believe that Peterson 
was forging checks. The delivery him unauthorizedly checks pay- 
able beneficiaries, the absence proof that the defendant had 
knowledge notice that such checks were fraudulently indorsed 
did not establish negligence. 
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AGREEMENT REPURCHASE STOCK 


Cox Cox, Supreme Court Nebraska, 247 Rep. 898 


Where the seller stock bank agrees buy back the 
purchaser’s demand the price paid for it, the purchaser need not 
allege and prove, action recover the money, that made 
tender the stock, appears that tender has become impossible 
through fault the purchaser and that the stock has become 
worthless. 

this case the plaintiff was the executor Cox, who took 
over certain shares bank stock agreeing hold them for year. 
The defendants agreed protect Cox from loss, guaranty him 
per cent. interest his investment and take the stock back 
within one year soon thereafter Cox might give notice. Some 
time later, the bank failed and the stock, that held 
Cox, was turned under reorganization agreement. these cir- 
cumstances, was held that tender the stock Cox his 
executor the defendants was unnecessary. judgment favor 
the defendants was accordingly reversed and new trial was 


granted. 


Action Frank Cox, executor the last will and testament and 
estate James Cox, deceased, and others, against Joshua Cox, 
Colling, first and real name unknown, and others. The action 
Colling was revived the names the City Trust Company 
York and Myron Shike, executors. From judgment dismissal, 
plaintiffs appeal. Judgment reversed, and cause remanded for new 


trial. 

Craft, Edgerton Fraizer, Aurora, for appellants. 

Kirkpatrick, Good Dougherty and John Riddell, all York, 
for appellees. 

PAINE, J.—This suit law recover damages the sum 
$8,625, with interest. The trial court dismissed the action plaintiffs’ 
costs. Motion for new trial being overruled, plaintiffs appealed. 

The plaintiffs are the executor and heirs James Cox, deceased, 
and the defendants named the petition are five men and the executor 
sixth, who were the six parties the first part the contract sued 
on, dated December 1924, which contract the late James Cox, 
Hampton, Nebraska, was the second party, and copy the contract 
was attached the petition exhibit 

The last paragraph said contract reads follows: And whereas, 
the said has given the first parties notice that now 
desires dispose said stock; and whereas, Cox has expressed 

similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1330. 
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his willingness take over from the said McEvoy the above de- 
scribed stock and will carry for one year from this date condi- 
tion that parties the first part will agree protect him against any 
possible loss that may come from his said ownership, and will guarantee 
him seven per cent. interest his said and whereas we, the 
parties the first part, not knowing this time any one whom said 
stock sold, continuance our loyalty the corporations 
above hereby enter into the foregoing outlined agreement 
with the said Cox, and hereby personally agree protect 
him against loss the investment and hereby guarantee that shall 
net him seven per cent. annual interest. also agree take over the 
said stock within one year from this date soon thereafter 
may receive notice from the said Cox that such his desire. The 
said Cox consideration these agreements agrees that will 
turn over the said stock the first parties any time may receive 
notice from them that they have found purchaser who will pay the 
same price paid the said Cox.’’ 

The prayer the petition prays judgment against the defendants 
and each them for the sum $8,625 and interest, being the exact 

this petition the defendants filed answer, which they admitted 
that Frank Cox was the executor the estate James Cox, and 
that the defendants had never repurchased taken back the shares 
stock, and denying each and every other allegation the petition. 
jury being waived, trial was had the court. There was dispute 
regard the making the contract, but the defendants contend that 
issue was tried, which was not set out the pleadings, whether 
any tender was made, required law, the stock involved the 
indemnity. 

clear from the contract, set out the petition this that 
James Cox did not desire buy this McEvoy stock all, and that, 
assisted furnishing the money for taking from McEvoy, 
would only the personal written guaranty the six men 
who were parties the first part, and that, upon such written guaranty 
being signed, the $8,625 was chargeable against his account December 
1924, the American State Bank, their promise therein pro- 
tect him against loss, and, addition, pay him per interest 
the $8,625. 

appears that the first parties the contract paid James Cox 
the per cent. interest promptly, provided the contract, long 
lived, for the dividends from the shares bank stock involved 
were not sufficient, they made the difference between them. 

The district court, finding for the appellees (defendants), found 
specifically that time prior the commencement the action had 
any tender been made the stock described the contract. The con- 
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tract also covered stock the American Bank Building Association and 
the American Trust Company, but there question but what the 
stock these small subsidiary was duly tendered, but the 
main contention the stock the American State Bank. ap- 
pears that, upon the failure the American State Bank, upon Novem- 
ber 19, 1929, proposition was made that all the stockholders therein 
should surrender their stock, and that way avoid the double liability 
thereon, and that this reorganization wiped out all the old and 
new bank, under new name, issued new stock, and had entirely new 
officers and new stockholders. This amounted dissolution, far 
these old stockholders were The No. 84, dated 
December 1924, for shares stock involved this was 
surrendered the executor February 22, 1930, the same time that 
the shares stock owned the appellees the same bank were sur- 
rendered for cancellation, and was all part the same 
and was the advantage all the stockholders, all 
the signers this contract, that every certificate this stock turned 
and that all them might avoid being held for the stock- 
holders’ double liability. allegation was set the answer setting 
out failure tender back the stock certificate. The reorganization 
the American State Bank York was, all intents and purposes, 
dissolution the old bank, even the name thereof was changed. 

insisted the appellee that the plaintiff was required plead 
and prove tender this stock before could sue for thé loss thereon. 
The appellants (plaintiffs) insist that, the six signers the indem- 
nity contract, one has died, and some them live separate towns, 
and that the only purpose tender keep man from recovering 
for the value property and the same time keeping the property. 
They insist that the appellants are suing contract which the ap- 
pellees are attempting repudiate under their general denial. 

notes only condition that they would surrendered him, but 
was aware that the payee had taken the notes another state and after 
his death they could not found, and the administrator was unable 
tender the notes, but was willing give receipt for the amount 
due. was held that the maker should pay the notes but interest 
thereon after maturity, which time was ready pay them. Anno- 

Acts insufficient themselves make complete tender may op- 
party under contract, where proper tender made impossible 
reason circumstances not due the fault the debtor.’’ 
623, 

act omission relied upon dispensing with the necessity 
tender must have prior the time fixed for performance 
the part the party alleging the Hunt Tender, 49. 
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There authority holding that formal tender shares not 
necessary fix liability purchaser for the breach his contract, 
where the contract provides that the seller hold the stock and de- 
liver when called upon, where the buyer declares his intention not 
perform, refuses perform, his contract, and that such 
sufficient that the seller ready, willing and able deliver the stock, 
and that this especially true where proper tender made impos- 
sible reason circumstances not due the fault the holder 
thereof. has also been held that tender waived the contract 
has been repudiated. insisted that, the appellee desired take 
advantage failure tender back the bank stock which had been 
surrendered for cancellation, such issue should have been tendered 
appropriate pleadings the answer, and insisted that the 
appellees are estopped from insisting upon tender the absence 
pleading, and permitting the appellants turn this bank stock 
for cancellation without objection, and further, their own acts 
turning their own bank stock for cancellation. 623-625; 
Cye. 134, 185; 701; Graham Frazier, Neb. 90, 
367; Prime Squier, 113 Neb. 507, 203 582; School District 
Shoemaker, Neb. 36; Strasbourger Leerburger, 233 55, 134 
834; Rupard Rees, 49, 220 893; McLeod Hendry, 
126 Ga. 167, 949; Galt Hildreth, 100 Neb. 15, 158 366, 


the parties entered into oral contract repurchase the 
stock issued and pursuance this contract did repurchase three 
hundred dollars worth the same, such action the parties places 
their own construction upon the meaning the contract, and the mean- 
ing the parties give their own contract will followed the 
Griffin Bankers’ Realty Investment Co., 105 Neb. 419, 181 
169. 

with corporation which sells certain its shares 
stock, and agrees repurchase the same upon the happening 
certain specified event, not ultra vires; and for breach thereof the 
purchaser may recover the corporation the amount agreed upon 
the price such Fremont Carriage Mfg. Co. Thomsen, 


Acts which, themselves, are insufficient make complete tender 
may constitute proof readiness perform, protect the rights 
party under contract, where proper tender rendered impos- 
sible not due the fault the tenderer. Schaeffer 
Coldren, 237 Pa. 77, 98, Ann. Cas. 1914B, 175. 

the property entirely worthless both parties, need not 
returned. Perley Balch, Pick. (Mass.) 283, Am. Dee. 56. For 
has been held that worthless evidence title need not 
returned. Reddington Henry, 273. 

have found New York case which quite similar the case 
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bar. law action which had been brought moneys ad- 
agreement obtain street railway bonds the money 
was returned any time the felt dissatisfied, the bonds 
were duly executed and delivered trust company, which issued 
certificate that held the bonds. However, the franchise was not ob- 
tained for the railway, and plaintiff demanded the return his money. 
The trial court charged the jury that, the certificate had value, 
was sufficient tender the trial. The jury returned verdict for 
the plaintiff. The appeal was based upon the refusal the trial court 
instruct the jury that, the certificate had not been tendered the 
defendant before suit, their verdict should for the defendant. Judge 
Bradley, the court appeals, held that the refusal charge was 
correct; that, the certificate had value, sufficient surrender 
the trial, for the action was not founded upon rescission the 
contract, but upon contract recover money which the plaintiff 
claimed the defendant had promised pay upon demand. Lewis 

Several other errors are set out the brief appellants, but 
reversal necessary the question tender, will not necessary 
consider the other assignments. 

For the error the trial court finding that the plaintiffs, order 


maintain this action law, must plead and prove delivery 
tender the bank stock involved herein before bringing suit, the judg- 
ment dismissal plaintiffs’ costs hereby set aside and reversed, 
and the cause remanded for new trial. 

Reversed. 


ALTERATION FIGURES NOTE 


Morris Plan Co. New York Epstein, Municipal Court New York 
City, Supp. 454 


The alteration the amount note, expressed figures, 
leaving the written amount the body the note unchanged not 
material alteration and does not relieve the maker from liability. 
Where there discrepancy between the amount written and 
the amount stated figures, the written amount governs. 
change the figures without changing the written amount, there- 
fore, does not alter the effect the note and does constitute 
alteration. 


Action the Morris Plan Company New York against Oscar 
Epstein and others. Judgment for plaintiff. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §62. 
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Harold Kissam, New York City (Geo. Graw, New York 
City, counsel), for plaintiff. 
Emil Rogers, for defendants. 


BISSELL, J.—This action recover the balance $120 
owing amount advanced the plaintiff against defendants’ 
promissory note. appears that February 26, 1931, the plaintiff 
advanced $200 against $480 promissory note the defend- 
ants herein. The defendants claim their defense material altera- 
tion the note question, which evidence. 

the face the note the words, ‘‘Four hundred eighty 
clearly appear, and the upper left-hand corner the note the 
margin numerals, ‘‘$480,’’ appear, and above this, pencil, the 
figure 200.’’ The testimony the defendant Harry Schorr that 
the time the promissory note was signed there was pencil nota- 
tion the numerals above the figures $480 the upper left-hand 
margin; and would appear that, the time the making the 
loan, plaintiff’s representative, who was charge the making the 
loan, struck through the numerals, ‘‘480,’’ and inserted, pencil, the 
above it. This line does not now appear, but evidences 
erasure remain. 

The question before the court whether the foregoing state the 
instrument constitutes material alteration. Section 206 the Nego- 
tiable Instruments Law provides what constitutes material alteration, 
and constitutes such any alteration which changes, ‘‘2. The sum 
payable, either for principal 

There appears reported case New York which directly 
point this matter. The general rule is, however, that changes 
manner alter the identity legal effect the instrument 
are not material, where the change the marginal numerals, 
which form part the instrument, leaving the amount expressed 
the body the instrument Cye. 196. accord with this 
the Bryant Georgia Fertilizer Oil Co., Ga. App. 448, 
Myrick, 108 Kan. 191, 194 648. 

Mumford Coghlin, 249 Mass. 184, page 190, 144 283, 
285, the court said: the face the note, line appears 
have been drawn through the figures ‘$5,000.00’ the upper left- 
hand corner, and ‘2,000.00’ written directly above. material altera- 
tion note without the assent all the parties liable thereon renders 
void. 107, 147. Under 148 the same chapter pro- 
vided part that ‘Any alteration which changes 
payable, either for principal interest any other change 
addition which alters the effect the instrument any respect, 
material alteration.’ The words ‘Five Thousand Dollars’ written 
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the face the note remained unchanged. Upon the back the note 
three payments $1,000 each were account principal. 
manifest that the drawing line through the figures ‘$5,000.00’ 
and inserting above them ‘$2,000.00’ did not amount material 

Under the facts the instant case, does not appear that mate- 
rial alteration has been made the note question, inasmuch the 
amount written the body the note remains unchanged. 

Accordingly, judgment given for the plaintiff against the defend- 
ants the sum $120. Five days’ stay. 


SPECIFIC DEPOSIT NOT APPLICABLE 
DEPOSITOR’S NOTES 


First-Mercer National Bank Harrodsburg Tewmey’s Assignee, 
Court Appeals Kentucky, Rep. 672 


Bonds deposited with bank for safe-keeping cannot applied 
the depositor’s matured notes upon his making assignment for 
the benefit his creditors. 


Proceeding James Tewmey for assignment for benefit 
tors, which National Bank Harrodsburg filed 
claim. Claimant’s motion for appeal from the judgment the 
Cireuit Court affirming the County Court’s judgment favor peti- 
tioner’s assignee. Motion sustained, appeal granted, and judgment 
affirmed. 

Rankin, Harrodsburg, for appellant. 

Draffen, Harrodsburg, for appellee. 


REES, J.—Some time March, 1930, the First National Bank 
Harrodsburg consolidated with the Mercer National Bank Harrods- 
burg under the charter the latter bank and under the name First- 
National Bank Harrodsburg. Pursuant the consolidation 
all the assets each the merged banks passed the consolidated 
bank. Among such assets were three notes James Tewmey totaling 
$3,475, part which had been paid with the exception $68.50. 

1917 1918 James Tewmey delivered the First National Bank 
Harrodsburg three Liberty bonds having total par value $250 
for safe-keeping. Tewmey made assignment for the benefit his 
and the National Bank Harrodsburg filed 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §721. 
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claim the County Court, where that proceeding was pending, 
which set out Tewmey’s indebtedness and claimed lien 
the bonds Tewmey held for safe-keeping and the right sell 
them and apply the proceeds the indebtedness. The assignee filed 
report disallowing lien the Liberty bonds favor the bank 
and the bank filed exceptions that portion the report. The court 
overruled the exceptions and adjudged that the bank was not entitled 
lien. The bank appealed the court, where similar judg- 
ment was entered, and has now filed motion this court for 
appeal. 

The sole question presented is: Can bonds delivered bank for 
safe-keeping reduced cash and the proceeds applied the deposi- 
tor’s matured indebtedness the bank? may stated general 
rule that where moneys, securities, bonds, other properties are de- 
posited with the bank for purpose, special fund consti- 
tuted and such property cannot used the bank for the purpose 
setting off reducing any indebtedness the depositor. The question 
therefore arises whether not deposit bonds for safe-keeping 
constitutes special deposit. 

Farmers’ Bank Bailey, 221 Ky. 55, 297 938, 939, 
Bailey and others deposited with the bank for safe-keeping bonds 
gating about $19,500. The bank delivered each the owners cer- 
acknowledging receipt his bonds and reciting that the bond 
bonds would returned the depositor the surrender the 
certificate properly indorsed. The bank without authority from any 
the owners sold the bonds, and was held that constructive trust 
arose favor the depositors and that they were entitled pre- 
ferred claim the funds hand when the bank closed. the course 
the opinion was said: ‘‘There can doubt that the deposits 
were special and not general, and that the relation between the bank 
and each the bondowners was that bailee and bailor, and not that 
debtor and The authorities are uniform holding that 
deposit securities for safe-keeping special deposit. 

Marietta Trust Banking Company Faw, Ga. 507, 121 
244, was held that where customer bank deposits therein 
bond for the sole purpose safely keeping the same until demanded 
her, the deposit special. Tyler County Bank Rhodes (Tex. 
Civ. App.) 256 947, was held that where plaintiff deposited 
with bank Liberty bonds for safe-keeping the bonds constituted 
special deposit not paid accounted for the bank money 
but the identical deposit, and that the relation bailor and bailee 
was created. One depositing note the bank for safe-keeping does 
not part with the legal possession the right control and dispose 
and confers power upon the bank other than that custodian. 
State Bunton, 314 Mo. 585, 285 97, 783. 
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the following was held that special deposit delivery 
money, securities, for the purpose having the same safely 
kept and the identical deposit returned the depositor. People 
California Safety Deposit Trust Co., Cal. App. 199, 187 1111, 
1115; State Bickford, 36, 147 407, Ann. Cas. 1916D, 
140; Young Bundy (Tex. Civ. App.) 158 566; Carlisle First 
National Bank Graham, 100 699, Ed. 750. 

stated the claim filed the bank the instant case that 
the bonds were deposited for safe-keeping. They therefore constituted 
special deposit, and the bank being mere bailee, without au- 
thority apply the proceeds the bonds the payment the 
matured indebtedness Tewmey. right set-off obtains only 
between persons occupying the relation debtor and which 
the relation existing between bank and its general depositors. The 
bank’s right set-off sometimes called lien, but strictly speaking 
not such, since general deposits are the property the bank and 
cannot have lien its own property. When general deposit 
made the bank, the money property deposited becomes the prop- 
the bank and the bank becomes the debtor the depositor. 
Here the bank clearly has right set-off and mere possession 
the bonds gives lien. 

Wherefore the motion for appeal sustained, the appeal granted, 
and the judgment affirmed. 


STATUTE PROHIBITING EXCESSIVE LOAN 
OFFICER 


State Flowers, Supreme Court Minnesota, 245 Rep. 834 


Syllabus the Court. 


The statute (section 7677, Mason’s Minn. St. 1927), prohibiting 
under penalty crime officer director state bank from in- 
liability the bank beyond the state limit (10% capital 
and surplus), applies actual loans, and does not include guaranty 
paper assigned the bank, without other consideration, make 
good depleted questionable assets. 


Flowers was convicted violating statute prohibiting officer 
state bank from incurring liability bank beyond certain limit, and 
appeals. Reversed. 

John Regan and Berndt, both Mankato, for appellant. 

Henry Benson, Atty. Gen., James Markham, Deputy Atty. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §751. 
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Gen., Roy Frank, Co. Atty., Center, and George Olsen, Sp. 
Asst. Co. Atty., St. Peter, for the State. 


STONE, J.—Convicted the alleged crime hereinafter considered 
and sentenced imprisonment, defendant appeals from the order 
denying him new trial. 

have statute (section 7677, Mason’s Minn. St. 1927) providing 
any state bank that the total liabilities any borrower 
never exceed fifteen (15) per cent. its capital actually paid cash 
and its actual surplus fund. The total liability any 
ofticer director shall never exceed ten per cent. the same aggregate 
officer employee willfully permitting approving 
loan’’ violation the statute ‘‘shall guilty gross mis- 
demeanor,’’ and ‘‘personally liable the bank for the amount such 
loan excess the statutory 

The manner defendant’s alleged offending against this statute 
according indictment and follows: May 31, 1930, being 
then director and president the First State Bank Cleveland, 
Cleveland Sueur County, defendant (the vendor) assigned the 
bank executory contract for the sale and conveyance farm lands 
situated Meeker County. The vendee, one Keller, had agreed pay 
$30,000 the purchase price. The contract recites that $1,000 had 
been paid cash, and that $15,000 more was paid stated in- 
stallments the years 1930-33, inclusive. The balance was covered 
the vendee’s assumption $14,000 mortgage the state. Interest 
deferred payments was the rate per cent. per annum. The 
liability supposed violation the statute, relied upon the state 
for conviction, was the obligation assumed defendant 
tionally guaranteeing ‘‘collection and payment’’ the Keller contract. 
The assumed admittedly excess the statutory maxi- 
mum. 

But that not all the picture. stating the facts, assume 
the truth certain evidence offered defendant, but which was re- 
jected. The bank was difficulty. had just undergone examination 
the state banking department. The examiner was there insisting 
that certain questionable bills receivable gotten rid and other and 
satisfactory value substituted. meet that demand, and with the ap- 
proval the directors, defendant turned over and guaranteed the 
Keller contract. There seems evidence deed the land from 
defendant the bank. unexplained testimony other evi- 
dence. adds nothing the either for against defendant. 
His guaranty the contract the important thing, for the offense 
charged that ‘‘did negotiate this said contract for deed for the 
sum $10,500,’’ that being the figure which the Keller contract was 
put the bank books bill receivable. 
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There nothing for the state contradict the conclusion 
drawn from the offered evidence that the transaction was precisely what 
defendant claimed was—an effort his part not borrow money 
otherwise better himself, but rather and only meet the demand 
the bank examiner that new value substituted for the questionable 
and apparently worthless items which were gotten rid of. far 
the evidence goes, defendant suffered detriment, not only the extent 
surrendering all rights and vendor under the Keller con- 
tract, but also guaranteeing it. The bank parted with funds, 
and other property save the bad paper for which the Keller contract 
was substituted. the statute construed, not only prohibit 
that sort transaction, but also penalize it, the Legislature has sub- 
jected bankers the brand and punishment crime for morally 
mendable acts. illustrate, officer director state bank, 
finding difficulty, should donate securities ample and unques- 
tioned value, and the same time back them his personal guaranty, 
would automatically make himself criminal if, perchance, the 
amount his guaranty exceeded the statutory limit. 

The Legislature intended such glaring absurdity. The manifest 
purpose was protect bank assets, not obstruct and even penalize 
commendable efforts protect them. certainly was not the inten- 
tion bar any one from going far likes surrendering his 
own property protect against loss, nor deprive bank and creditors 
the additional security, any, his personal guaranty. 

That construction the statute, making result sense rather 
than nonsense, justice rather than injustice, inescapable. Harriet 
State Bank Samels, 164 Minn. 265, 204 938, 840, had 
similar problem, and held that the statute ‘‘relates loans, and not 
security for The conclusion was that bank not prohibited 
taking any amount kind security protect against pos- 
sible loss from loans already made.’’ With similar has been held 
that renewal note, including principal and accrued interest, does not 
transgress the law because the new principal exceeds the statutory maxi- 
mum, Farmers’ State Bank Youngers, 227 371; 
Payne Ostrus (C. A.) (2d) 1039, 1041, annotated 
531. the latter case was said that the court must look beyond the 
mere act renewal find out what was the real and true transaction.’’ 
this case was prejudicial error exclude the evidence offered de- 
fendant show that the nature the transaction was such that 
the statute was not violated. Altogether too literal interpretation 
the language the statute, without due reference its plain pur- 
pose, seems responsible for the error. 

There item $723.15 which was placed the defend- 
ant result the transaction question, The prosecution does not 
contend that thereby the statute was violated. The indictment does not 
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charge. That aside, there claim for the defense that every cent 
the money got the time, defendant got anything, was used 
the farm protect, pro tanto, the new value which defendant was fur- 
nishing. are not concerned now with other liabilities defendant 
the bank. was not trial for general mismanagement, but only 
for the offense charged the indictment. There was crime, unless 
much more made appear than this record discloses. 
Reversed. 


ASSESSMENT AGAINST STOCKHOLDERS 
FAILED BANK 


Broderick, State Superintendent Banks, Adamson, Supreme Court, 
New York County, 262 Supp. 582 


Under the laws New York, the fact that some the assets 
bank are still unliquidated defense action the 
superintendent banks for assessment against the stockholders 
nor the alleged misconduct the officers the bank defense 
such action. 


Action Joseph Broderick, state superintendent banks, 
against Robert Adamson, Harry Rosen, and others. plaintiff’s 
motion strike out insufficient law first and third affirmative de- 
fenses alleged the answer defendant Rosen. Motion granted. 

Carl Austrian, New York City (Arthur Ofner, Harold 
Cohen, and Warren Fielding, all New York City, counsel), for 
plaintiff. 

Michael Halperin, New York City, for defendant Rosen. 

DORE, J.—The action the superintendent banks for 
assessment against stockholders the Bank United States liquida- 
tion. Plaintiff moves strike out the first and third affirmative de- 
fenses insufficient law. The first defense alleges effect that the 
assessment premature and that until there has been liquidation 
the assets cannot determined whether the stockholders’ liability 
exists, that the assets may sufficient pay all claims, and that 
deficiency may exist. article section the Constitution and 
sections 120 and the Banking Law, stockholders banking 
porations are individually liable equally and ratably the extent 
the amount their stock therein the par value thereof for the debts 
and obligations the bank. There implied contract voluntarily 
entered into the stockholder upon his purchase the stock the 
that will liable the manner and the extent pre- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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seribed statute. Van Tuyl Schwab, 174 App. Div. 665, 161 
323, affirmed 220 661, 116 1081. 

Section the Banking Law clearly authorizes enforcement the 
assessment the superintendent when determines that the reason- 
able value the assets the bank not sufficient pay its creditors 
full and the right enforce not conditioned the statute upon 
prior reduction the assets cash. That unliquidated assets remain 
liquidated constitutes defense this action. Richards 
Schwab, 101 Mise. 128, 167 535; Persons Gardiner, 
there any surplus remaining after satisfying all demands, the stock- 
holders will entitled its return pro rata. Persons Gardiner, 
supra, and cases cited. 

The third defense alleges that the assessment invalid because the 
deficiency was caused the alleged misconduct officers the bank 
which the superintendent failed and neglected prevent. But the 
stockholders made the officers and directors their representatives the 
business and operation the bank. The creditors had voice the 
management. the stockholders who must assume the consequences 
negligent, improvident, unlawful conduct their agents and rep- 
resentatives. This general principle corporate law with the added 
obligations the case bank stockholder the liability imposed 
the Banking Law. Nor does the superintendent owe any private duty 
individual stockholders. The provisions the Banking Law and the 
voluntary assumption the status stockholder with its attendant 
assessment liability preclude the setting this defense. The defense 
insufficient. Van Tuyl Robin, 360, 142 535, 
affirmed 160 App. Div. 41, 145 121, affirmed 211 540, 
105 1101; Walker Broderick, 141 391, 252 559. 

The plaintinff’s motion all respects granted, with $10 costs. 
Settle order. 


DEPOSIT SCHOOL FUNDS NOT PREFERRED 
FAILURE BANK 


Ford State rel. Prosecuting Attorney, Supreme Court Arkansas, 
Rep. (2d) 603 


Under the statutes Arkansas, deposit school funds 
bank not entitled preference payment upon the failure 
the bank the absence written agreement making special 
deposit. 

similar decisions see Banking Law Journal Digest (Fourth 

Edition) §146. 
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Proceeding the state, the relation the prosecuting attorney, 
against Ford and others. From the decree favor plaintiff, 
defendants appeal. Reversed and remanded with directions. 

Reed Beard, Lonoke, for appellants. 


KIRBY, J.—This appeal comes from decree holding appellee en- 
titled payment the school funds deposited the county treasurer 
the Lonoke County Bank, the regular county depository that 
county, special deposits preferred deposits entitled priority 
payment over the general depositors; the bank having become insolvent. 

appears from the agreed statement facts that the Lonoke County 
Bank, regularly designated county depository that county, became 
insolvent and closed its doors December 12, 1931; the county treas- 
urer having deposit the time school funds belonging various 
school districts and the common school fund the amount $39,498.80. 
was further stipulated that the bank would not have been able, 
requested upon its selection designation the county de- 
pository, secure the deposits school funds accordance with 
tion Act No. 169 1931 (page 522). 

The failed bank, when closed its doors, only had little over 
$4,000 cash hand, and its correspondent banks less 
than $11,000; owing said correspondent banks more than $41,000 
which they had the right set off.’’ 

Appellee alleged the facts stated and that the acceptance the 
school funds the depository bank being made subsequent the 
passage said Act No. 169 1931 (page 476), was acceptance ‘‘as 
preferred deposit’’ and that such funds must given preference and 
priority payment over other liabilities the bank. 

decree was first rendered declaring said funds preferred 
deposit and later set aside motion vacate. general and special 
demurrer were then filed and overruled and answer denying the 
allegations the petition and alleging that the school funds the 

districts deposit with the bank were deposited under the general 
laws the state, and all times subject the check 

the treasurer, and that there was agreement made re- 

specting same the time deposit, attempted made, under 
the provisions sections and 138 said Act No. 169 1931 
(pages 522, 558). 

This controlled the decisions construing the provisions 
Act No. 107 1927 (page 297), and sections and 138 Act No. 
169 1931 relative special deposits and ‘‘preferred deposits.’’ 
Taylor Street Imp. Dist. No. 343, 183 Ark. 524, (2d) 84; 
Boone County Board Ed. Taylor, 185 Ark. 869, (2d) 
241, 243. 

was held that the statutes should construed together and that 
the act 1931 was passed with reference the general law upon the 
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subject insolvent banks fixing the liabilities and preferences 
each and that preferred deposits the later act was 
used the sense defined act 1927 ‘‘and meant that order for the 
bank school money preferred deposit that the agreement 
must writing compliance with Act No. 107, passed the Legis- 
lature 1927 (page 297), construed this court the cases 
above cited.’’ 

not alleged contended that the deposits these school funds 
the bank were made upon agreement writing the bank that 
they were special preferred deposits, and, without such agree- 
ment, they were not entitled preference priority payment and 
the court erred holding otherwise. 

The decree accordingly reversed, and the cause remanded, with 
directions allow these claims the claims other depositors, com- 
mon creditors. 


SET-OFF INDORSER AGAINST INSOLVENT 
BANK 


Lewis Potter, Court Common Pleas New Jersey, 164 Atl. 
Rep. 574 


The indorser note, held the receiver insolvent bank, 
set-off his deposit the bank against his liability indorser 
unless appears that the maker insolvent. 


Action Walter Lewis, receiver the First National Bank Trust 
Company Woodbridge, against Mrs. Lewis Potter and another, 
individually and administrators the estate James Berry, 
deceased. Judgment for the plaintiff. 

Emil Stremlau, Carteret, for plaintiff. 

Duff Duff, Woodbridge, for defendants. 


LYON, J.—This action was brought the plaintiff receiver 
the First National Bank Trust Company Woodbridge against the 
defendants, who were the maker and indorsers promissory note 
the sum $656.32. The note was dated November 13, 1931, and pay- 
able February 13, bank was closed the Comptroller the 
November 30, 1931, and the plaintiff was appointed re- 
ceiver December 1931. 

The defendant, Jennie Potter, one the indorsers, seeks set 


NOTE—For similar decisions see Banking Journal Digest (Fourth 
Edition) §§741-749. 
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off against the claim the plaintiff the amount her deposit the 
bank $520.83. 

The question which arises, therefore, whether indorser 
promissory note, who liable only indorser, can set off his account 
against claim receiver insolvent national bank upon said 
note. 

This right set-off, exists all, must under the New Jersey 
act concerning set-offs, Comp. St. 1910, vol. page 4836, which 
provides ‘‘that any two more persons indebted each other, 
such debts demands not being for unliquidated damages, may 
set off against each 

The set-off exists only virtue statute, and was unknown 
law. Roseville Trust Co. Barney, Law, 550, 
affirmed 101 JJ. Eq. 279, 408. 

The statute set-offs applies only mutual indebtedness. Yeskel 
Gross, 105 Law, 308, 144 312. 

the case Van Wagoner Paterson Gaslight Co., Law 
283, elaborately quoted counsel for defendant, held that all 
cross-demands, provided they mutual, shall set off. 


relation between bank and its general depositors that 
debtor and creditor, and the bank may set off against general deposit 
debt due from the depositor.’’ Tufts People’s Bank, 
Law, 380, 792; Roseville Trust Co. Barney, supra; Curtis- 
Warner Corp. Thirkettle, supra; Campbell Waston, Eq. 
396, 120. 


While there mutual relation between bank and its general 
depositors that the bank may set off against general deposit debt 
due from depositor, does that mutual relationship extend 
bank and depositor whose debt only contingent and 
against the depositor only the event that the principal debtor 
insolvent? 

The Negotiable Instruments Act, Comp. St. 1910, 3742, 63, 
provides that ‘‘a person placing his signature upon instrument 
otherwise than maker, drawer acceptor deemed indorser, 
unless clearly indicates appropriate words his intention 
bound some other 

The same act page 3743, 70, provides that ‘‘presentment for 
payment necessary order charge the drawer and indorsers,’’ 
and, further, section 89, 3745, provides that, ‘‘when negotiable in- 
strument has been dishonored nonpayment, notice 
dishonor must given the drawer and each indorser, and any 
drawer indorser whom such notice not given discharged.’’ 

Furthermore, the event judgment against maker and indorsers 
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and execution thereon, the amount must made first against the maker 
before recourse can had the indorsers. Comp. St. 1910, 
4061, 35. 

Paton’s Digest Legal Opinions, No. 2943, stated: Where 
the depositor endorser note solvent maker some cases hold 
that the right set-off does not Thompson Union Tr. Co., 
130 Mich. 508, 294, Am. St. Rep. 494; Jack Klepser, 196 
Pa. 699, 479, Am. St. Rep. 699; Steelman Atchley, Ark. 
294, 185 902, (N. 1000; New Farmer’s Bank’s 
Trustee Young, 100 Ky. 683, 46. 

also states Opinion No. 2944 that ‘‘it questionable whether 
depositor who has endorsed such note can have its set-off against 
his deposit the insolvent bank unless the maker Van 
Wagoner Paterson Gaslights Co., Law, 283; Seott Arm- 
strong, 146 499, Ct. 148, Ed. 1059; Hatch, 155 
Mulqueen, Mise. 137, 125 1034; Building, Co. 
Northern Bank New York, 206 400, 1044. 

Since the obligation indorser the bank contingent only, 
depending the solvency the maker, and since that obligation 
further contingent presentment for payment and notice dishonor, 
and further exhaustion the maker’s before recourse 
can had the indorser, does not seem that the relation between 
such indorser and the bank which holds the paper relationship 
contemplated our act concerning set-offs. 
Judgment should go, therefore, the plaintiff. 


DRAWEE BANK ALLOWED RECOVER 
MONEY PAID ALTERED CHECK 


Manufacturers’ Trust Co. Harriman Nat. Bank Trust Co., New York 
Supreme Court, Special Term, 262 Supp. 482 


check which had been altered the payee’s name and 
raised was deposited the defendant bank and, it, indorsed and 
from the plaintiff, the drawee. action the plain- 
tiff recover the amount, was held that the negligence the 
drawer the check issuing was not available defense 
the defendant. 

Such defense was, therefore, upon motion ordered 
stricken out. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §248. 
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Action the Manufacturers’ Trust Company against the Harriman 
National Bank Trust Company. motion strike out separate 
defense the answer. Motion granted. Order affirmed 262 
486. 

Stewart Maurice, New York City, for plaintiff. 

Fred Cowden, New York City, for defendant. 


COLLINS, J.—The plaintiff assails the legal sufficiency the sep- 
arate defense. The contest presents the issue whether the loss for 
paying out moneys altered and raised check falls upon the col- 
lecting bank, which guaranteed the altered indorsement, upon the 
depositary bank. 

The complaint predicated upon the theory the guaranteed in- 
dorsement. alleges that the plaintiff succeeded the assets the 
Chatham Phenix Bank and that the New York Savings Bank, de- 
positor the Chatham, drew its check upon the latter for $1.22 the 
order Alice Nugent; that without the knowledge and consent the 
New York Savings Bank the Chatham, the payee’s name was 
raising the amount from $1.22 $3,881.22; that the altered and raised 
check was indorsed the name ‘‘Alfred Nugent’’ and, altered 
and lacking the indorsement the real payee, came into the possession 
the defendant, which indorsed and guaranteed all prior indorse- 
ments and from the Chatham the raised amount, $3,881.22. 
The averment failure repay follows, and judgment demanded 
for $3,881.22. 

The challenged separate defense sets forth that the loss was 
through the handiwork confederates scheming defraud 
banks through forged raised checks. asserts that 
and ‘‘Alfred Nugent,’’ employing fictitious names, were members 
the confederacy that Alfred Nugent’’ deposited the altered and raised 
check with defendant bank; that the check, after the defndant had 
stamped its guaranty previous indorsements, was paid the Chat- 
ham that prior charging the account the New York Savings Bank 
for the sum $3,881.22, the Chatham presented the check the New 
York Savings Bank for its inspection and approval, and that the New 
York Savings Bank directed the Chatham charge the former’s ac- 
count therewith; that the Chatham paid the $3,881.22 pursuant the 
instructions the New York Savings Bank, and that thereafter the 
defendant permitted ‘‘Alfred withdraw the entire amount 
his account. This separate defense concludes with the allegation that 
reason the negligence the New York Savings Bank issuing 
the check and its direction the Chatham charge the raised check 
its account, and the failure the New York Savings Bank and the 
Chatham notify the defendant that the check had been altered, de- 
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fendant was induced believe that the check was all respects regular 
and that thereby defendant was led pay out the amount and was 
prevented from any manner protecting itself against loss. 

There being privity between the New York Savings Bank and 
the defendant, duty vigilance was due from the former the 
latter. Nor can the defendant avail itself the relation that existed 
between the New York Savings Bank and the Chatham. 

The complaint founded upon the guaranty the defendant. That 
there was breach that guaranty indisputable. Such breach 
not vitiated any act the New York Savings Bank. ‘‘The liability 
the bank repay the moneys paid out forged indorse- 
ments which were guaranteed the collecting bank the depositary 
bank absolute, and not any wise dependent upon the liability 
the depositary bank its depositor.’’ Fallick Amalgamated Bank 
New York, 232 App. Div. 127, 130, 249 238, 242. 

That the Chatham charged the disputed item its depositor an- 
swered the following reasoning and language American Exchange 
Nat. Bank Yorkville Bank New York, 122 Mise. 616, 621, 622, 204 
621, 626, affirmed 210 App. Div. 885, 206 879: ‘‘If all 
the indorsements were genuine, course, the plaintiff would entitled 
charge the payments the account its depositor, the drawer, be- 
cause that event the payments constituted literal compliance with the 
drawer’s directions. If, however, the indorsements the payees were 
forged, then the payments were not compliance with the drawer’s 
directions and they constituted not the payment any money the 
drawer, but the payment the money the drawee, the and 
such payments gave the drawee right charge the payments the 
drawer and did not discharge any part its indebtedness the drawer. 
General Fire Assurance Co. State Bank, 177 App. Div. 745, 750 
[164 Bank British North America Merchants’ Nat. 
Bank, 106, 111; Corn Exchange Bank Nassau Bank, supra, 
[page] [of Y., Am. Rep. 655]; Leather Manufacturers’ 
United States National Exchange Bank, 214 302 [29 Ct. 
665, Ed. 1006, Ann. Cas. 1184]. drawee bank which has 
paid checks the indorsements which have been forged thus the 
position having paid out its own money reliance upon representa- 
tion and warranty the collecting bank that the latter had good title 
the checks. Its right, upon discovery the forgery, recover the 
amounts paid rests, not upon any duty relation its depositor, 
but solely and exclusively upon the ground that the payment was in- 
duced the collecting bank’s false warranty. all such the 
collecting bank has obtained the drawee bank’s money without any 
right thereto. The rights those two parties are thus wholly dependent 
upon their own positions, and has been repeatedly and expressly held 


q 

7 

q 

q 

q 

q 

q 

q 

q 
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that negligence the part the drawer failing prevent dis. 
cover the forgeries wholly immaterial and does not constitute 
defense the collecting bank. Corn Exchange Bank Nassau Bank, 
supra, [pages] 75, [of Y.]; Seaboard Nat. Bank Bank 
(N. S.) 499]; Produce Exchange Bank Twelfth Ward Bank, 
supra [135 App. Div. 52, 119 988]; Mortgage Trust 
Co. Liberty Nat. Bank, 112 149 [184 32] affirmed, 195 
App. Div. 890 [185 957]; Sprague West Hudson County 
settled, too, that identically the same principles which render the col- 
lecting bank liable the drawee bank also give the collecting bank 
remedy over against those from whom received the checks and upon 
the faith whose indorsement and responsibility took them, and 
those persons likewise have remedy over against their own prior in- 
dorser ‘until the wrongdoer finally made pay.’ 

Again, page 624 122 Misc., 204 621, 629: ‘‘The alleged 
negligence the insurance company would not constitute any defense 
claim against the plaintiff the plaintiff had attempted 
charge the payments these checks its account for the precise reason 
that the plaintiff, despite that negligence, has remedy against the York- 
ville Bank upon its guaranty the indorsements, and therefore sus- 
tained loss consequence the negligence. follows that that 
alleged negligence gives the Yorkville Bank remedy over against the 
insurance company.”’ 

The law thus establishing the defendant’s liability its 
guaranty, the separate defense defective, and must stricken out. 

Motion granted. 


PAYEE LIABLE WHERE HIS INDORSEMENT 
OBTAINED FRAUD 


Diamant Keane, Higbie Co., Supreme Court Michigan, 244 
Rep. 467 


The payee check was held liable the drawer the check 
under the following unusual 

The plaintiff purchased shares stock from the agent broker 
desired that the transaction handled broker (the 
defendant) and accordingly drew his check for the amount the 
order delivered the check the agent with instructions 
turn over The agent, however, delivered the check 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§611-646. 
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his employer. The latter had the check certified and requested 
indorse it, explaining that had been made payable through 
error. having knowledge the facts, assumed this true 
and indorsed the check whereupon it. shortly after- 
wards became bankrupt. was held that the defendant, was 
liable the plaintiff. The defendant, indorsing the check had 
made possible for obtain without right the plaintiff’s money. 


Action Nicholas Diamant against Keane, Higbie Company. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded 
with instructions. 

Leslie Field and Reed Hunt, both Detroit (John Chase, 
Detroit, counsel), for appellant. 

Carey, Armstrong, Weadock Essery, Detroit (J. Thomas Smith, 
Detroit, counsel), for appellee. 


NORTH, J.—The single question law presented for determination 
this case is: ‘‘Is the payee check liable the maker thereof, 
who stranger him, when the payee, without communicating with 
the maker and without authority from him, indorses the check 
third person, who procures the indorsement misrepresentation and 
cashes the 

Plaintiff purchased margin through one Thomas Leach, one 
hundred shares stock the Riverside Forge Company total 
$3,540, including commission. Leach was salesman Richman 
Phipps Co. The company confirmed the purchase. Thereafter Leach 
informed plaintiff that would required pay $1,100 for carrying 
this stock margin. Plaintiff claims had some doubt either the 
integrity the financial responsibility Richman Phipps Co., and 
consequence thereof arranged through Leach have the account 
incident this stock transaction carried another brokerage firm, 
Keane, Higbie Co., defendant herein. Without communicating any 
way with defendant, plaintiff made his check for $1,100 payable de- 
fendant and delivered Leach with instructions turn the check 
over defendant that plaintiff’s account could de- 
fendant margin. fair inference from the record that Leach 
failed follow plaintiff’s instructions, and instead delivered the check 
Mr. Richman Phipps. The latter presented the check Mr. MeNabb, 
secretary and treasurer Keane, Higbie Co., and requested the in- 
dorsement the check the payee. Richman Phipps that time 
falsely represented Mr. that plaintiff had inadvertently 
made the check payable Keane, Higbie Co. instead Richman 
Phipps Co. The confirmation this sale stock the latter com- 
pany was shown Mr. MeNabb. attempt was made Mr. 
call plaintiff the telephone verify the story Mr. Richman 
Phipps. Unfortunately developed that plaintiff was out the city 
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and Mr. MeNabb did not get into communication with him. Observing 
that the check was certified and evidently believing the facts 
stated Richman Phipps, the check was indorsed without recourse. 
was cashed Richman Phipps Co., which shortly thereafter be- 
came bankrupt. Upon being advised the indorsement his check 
defendant, plaintiff demanded payment and later brought this suit. 
The declaration contains special count assumpsit and also the com- 
mon counts. After hearing the case without jury the circuit judge 
entered judgment for defendant, and plaintiff has appealed. 

The judge based his finding for defendant upon his determina- 
tion that plaintiff’s negligence was the proximate cause the loss for 
which seeks recover. quote the circuit judge’s finding part: 


(plaintiff) gave this check man that mistrusted, and 
only purchased the stock get rid him. While all those things 
could happen and still the defendant liable under these cases (Sims 
Trust Co., 103 473, 605; Bristol Knife Co. First 
National Bank, Conn. 421, Am. Rep. 517; Bowles Co. Clark, 
Wash. 336, 109 812, [N. 613), think that this 
case bar should decided the facts that took place after the check 
was given and after was signed the defendant, and believe that 
that the test. 

when comes the defendant, has obligation the 
maker notwithstanding that has had contractual relations with 
him whatsoever and perfect stranger; just the same when puts 
his signature the back the check and thus makes possible for 
the check cashed, think beyond all question liable. But 
the other legal proposition think comes there, and must the 
proximate cause direct cause, his act must the act which causes 
the loss, and the plaintiff’s such that either doing 
something failing something, either event the real cause 
the loss, notwithstanding the endorsement, then think under those 
circumstances that the defendant not liable. The plaintiff 
then (after issuing the check) sits still and does nothing, does not in- 
quire whether the check was deposited, does not make any offer follow 
for period one month. For almost one month, there was 
loss, there was damage the plaintiff, because any time during that 
period the plaintiff could have gone down and paid the balance and 
received his stock; could have gone down and found out that the check 
was not deposited with Keane, Highie but was deposited with the other 
concern; could have changed his mind, closed his account and received 
his money, less only what was the difference between the value the 
stock the time purchased it, whenever closed his account. The 
loss really comes about because his (plaintiff’s) failure any- 
thing after the check was indorsed.’’ 


While the effort the circuit judge shape the law the equities 
the case viewed them may commendable, cannot overlook 
the importance established principle the law negotiable in- 
struments depart from principles which make for safety the field 
commercial activity. Surely there was nothing unusual 
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making his check payable the broker with whom wished carry 
the account, nor was plaintiff negligent placing this check the 
hands the stock salesman with directions deliver the defend- 
ant broker. cannot agree with the judge holding that one 
who uses his check must within reasonable time resort some 
follow-up investigation for the purpose ascertaining there may not 
have been misappropriation the proceeds the check. would 
undue hardship impose such rule law upon the users 
commercial paper the business world. The following cases hold that 
when the payee indorses and delivers the check third party such 
payee must account for the proceeds, least the extent that the one 
who signs the check damaged thereby: Sims Trust Co., 103 
472, 605; Bristol Knife Co. First National Bank, 
Conn. 421, Am. Rep. 517; Bowles Co. Clark, Wash. 336, 109 
syllabus: ‘‘The payee check drawn stranger him not 
purchaser the check nor holder due course, and receives 
bound account the drawer upon demand.”’ 

Defendant stresses the claim that did not receive any 
money and fact never had unconditional possession 
check. But think defendant’s indorsement, which not only enabled 
another cash check, but was placed thereon for that express 
purpose, renders liable the same though defendant had obtained 
the proceeds the check. This phase the case not unlike that 
Earle Whiting, 196 Mass. 371, 32. ‘‘While the general rule 
that this action (for money had and received) lies only where money 
has been received defendant, the action may nevertheless sus- 
tained where money has actually passed but something has been 

payee who receives and indorses check and thereafter passes 
another cannot heard say that the check was not delivered 
him. The Negotiable Instruments Law Michigan provides: 

qualified indorsement warrants: 

That has good title it; 

That has knowledge any fact which would impair 


the validity the instrument render Section 9314, 
Comp. Laws 1929. 


Stripped all details, this record discloses that indorsing plain- 
tiff’s check defendant enabled Richman Phipps Co. obtain without 
right plaintiff’s money; and plaintiff may therefore look defendant 
for the loss sustained. Notwithstanding defendant’s contention the 
contrary, think the amount plaintiff’s loss damage clearly 
established being the amount the check and interest from 
the date indorsement. 
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Because security incident the use commercial paper requires 
adherence the rule the cases first above cited, are constraind 
reserve the judgment entered the circuit court. ordered, and 
the case remanded with instruction enter judgment accordance 
herewith. Plaintiff will have costs both courts. 


ESTATE FUNDS NOT ENTITLED 
PREFERENCE 


State rel. Sorenson Citizens’ Bank Stuart, Supreme Court 
Nebraska, 248 Rep. 


Estate funds, deposited such the executor, are not entitled 
preference upon the insolvency the bank deposit. Although 
the relation between the executor and the beneficiaries the fund 
one trust, the relation executor and the bank one 
debtor and creditor. 


Suit the state Nebraska the relation Sorensen, at- 
torney general, against the Citizens’ Bank Stuart, Neb., which 
Mary Payn Uttley and others intervened. From adverse judgment, 
the interveners appeal. Affirmed. 

Uttley, O’Neill, and MeDuffee, Norfolk, for ap- 
pellants. 

Norfolk, and Barlow Nye, Lincoln, for appellee. 


PAINE, J.—This claim the heirs for payment full the 
deposit made bank the executor the estate, which 
bank has since become insolvent. 

James Flannigan was the vice-president and one the managing 
officers the Citizens’ Bank Stuart. While such officer, was ap- 
pointed the county court Keya Paha County executor the 
estate John Thomas Payn. sale was held the property 
said Payn July 25, 1928, being the date his death, and the said 
Flannigan deposited more than $10,000 said bank the proceeds 
said sale. This deposit was made the name, Estate John 
Thomas Payn, deceased, James Flannigan, executor.’’ Checks were 
drawn said fund the executor until the balance the deposit 
amounted $4,020.95, which time the bank went into the hands 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §147. 
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receiver. After the bank failed, the county court assigned the funds 
the bank the heirs, who filed their petition intervention the 
district court for Holt County against the receiver said bank, al- 
leging that they were entitled payment full. The receiver denied 
the liability, and upon appeal the district court was held that the 
funds deposited were but general claim, and not trust fund. 

Among the propositions law advanced for the reversal this 
order the district court the appellants are these: The right 
follow trust funds property right, and includes all situations where 
there fiduciary position, where one person has the legal title 
possession property, but its beneficial ownership another; trust 
funds not lose their character being deposited bank, long 
such funds can distinguished the hands the trustee. 

The general rule that deposit funds, rightfully made 
executor, cannot impressed with trust after the bank which 
placed becomes insolvent set out Gray Elliott, Wyo. 361, 255 
bank fails virtually disappears responsible party, and the rights 
and equities the general depositors must considered. 

Section 8-1,102, Comp. St. 1929, provides generally that the claims 
depositors shall, the time the closing bank first lien all 
the assets such bank; but was held State Farmers’ State 
Bank, 121 Neb. 532, 237 857, (notes, pages 46-288) 
that this did not apply fund unlawfully converted the bank 
trustee its own use. 

This court has held that, where the trust property can specifically 
identified, and found the hands the insolvent bank’s receiver, 
the beneficial owner may recover the same. Higgins Hayden, Neb. 
61, 280. Many courts have held that, where specific money 
earmarked and kept separate and intact, unmingled with the money 
the bank, the owner entitled the full recovery thereof. St. Augus- 
tine Paint Co. MeNair (D. C.) (2d) 755. 

deposit bank the ordinary course its business pre- 
sumed general deposit, even made executor. Leach 
Beazley, 201 Iowa 337, 207 374. 

The executor the case bar had legal right, under section 
30-406, Comp. St. 1929, make this deposit, and when was made the 
relation debtor and creditor existed between the bank and the execu- 
tor, and while the relation which existed betwen the heirs and the 
executor was that cestui que trust and trustee, yet the bank did not 
become trustee because any special deposit, nor can found 
that any trust resulted from wrongful acts the bank its officers, 
has been found many cases before this court. The money had been 
deposit for several years before the bank failed, with objection 
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the part the heirs, and the executor, the usual course his 
business, had already checked out the greater part these funds. 

very similar case this court has recently held, action 
brought administrator against the receiver this same bank, that 
the funds had not become trust funds, but were only general deposit. 
State Citizens’ Bank Stuart (Bickford, Intervener) (Neb.) 247 
427. 

this court should hold that every general deposit made bank 
trustee was special fund, and must paid full upon the failure 
the bank, many depositors banks Nebraska would once with- 
draw their funds and have the same deposited the name some 
trustee, and when that was done would destroy the regular banking 
business, for such funds could loaned out for the benefit the 
community, but would have held toto the bank long 
they were left there. 

The heirs have, our opinion, failed establish trust fund, and 
the judgment the district court 

Affirmed. 


FAILURE COLLECTING BANK AFTER 
REMITTANCE DRAFT 


State rel. Sorensen Farmers’ State Bank Newman Grove, Su- 
preme Court Nebraska, 248 Rep. 


Items sent bank for collection and the proceeds thereof are 
held trust for the owner. This trust relation not changed the 
bank’s remittance draft payment, where the draft 
not paid due the bank’s insolvency, the absence request 
for agreement take the draft payment. The fact that this 
the customary method transmittal not tantamount such 
agreement, express implied. 


Proceedings the state, the relation Sorensen, attorney 
general, against the Farmers’ State Bank Newman Grove, which 
the Federal Reserve Bank Kansas City intervened. From judgment 
for the intervener, the defendant appeals. Affirmed. 

Radke and Barlow Nye, both Lincoln, and Halderson, 
Newman Grove, for appellant. 

Mo., and Dowling, Madison, for appellee. 


DAY, J.—This proceeding establish claim against the in- 
solvent Farmers’ State Bank Newman Grove and impress the assets 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §285. 
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thereof with trust. The Federal Reserve Bank Kansas City sent 
the state bank various checks drawn upon directly mail for 
collection. The two banks did not carry reciprocal accounts, but the 
state bank, the collecting bank, was bound remit the proceeds. 
This the state bank attempted sending its draft corre- 
spondent bank, which was not paid because the the 
state bank. The trial court held that the Federal Reserve Bank had 
valid claim against the state bank and impressed the assets with trust, 
entitled priority over claims depositors and general creditors. 

This transaction occurred few days before section 62-1812, Comp. 
St. 1929 (the Uniform Collection Law) took effect, not gov- 
erned it. 

The checks and the proceeds thereof were held the state bank 
trustee (State Nebraska State Bank, 120 Neb. 539, 234 82; 
Laws 1925, 29) and the judgment the trial court right, unless, 
contended the receiver the state bank, there was express 
implied agreement that remittance should made draft, which 
amounted purchase the exchange the Farmers’ State Bank 
the Federal Reserve Bank. Under express agreement between the 
two banks, the state bank was collect and remit. long 
standing, the state bank had remitted draft, and from this 
argued that the Federal Reserve Bank, with knowledge this custom, 
exchanged its checks for the draft the state bank and established the 
relation debtor and rather than that principal and agent. 
this true, then the character the fund was changed immediately 
upon the issuance the draft. 

the instant case, the contract between the forwarding and receiv- 
ing banks did not arise out custom, which the collecting bank 
agreed collect the items sent and remit once the forwarding 
bank. The forwarding bank this case had desire intention 
the exchange the state bank. was their purpose, this 
transaction, collect upon the checks drawn the state bank cash 
its equivalent. While true that for long time the state bank 
had remitted means its draft and that the Federal Reserve Bank 
had accepted said draft, the draft was the medium which the state 
bank attempted remit and heretofore had transferred funds which 
was trustee. the draft the purpose transferring 
the trust fund from the state bank the Federal Reserve Bank, then the 
trust fund was extinguished payment, but if, the other hand, the 
draft was not paid upon presentation, then there was transfer the 
funds. check draft never payment obligation unless the 
check paid. bad check never discharges valid obligation. Omaha 
Nat. Bank Brady State Bank, 113 Neb. 711, 204 796. de- 
termining whether not bank which, after collecting check upon 
itself, fails debtor trustee, the court will look the intent 
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the parties. Federal Reserve Bank Peters, Va. 45, 123 379, 
4242 742, Bank Poplar Bluff Millspaugh, 313 Mo. 412, 

collecting bank’s obligation pay the proceeds collection 
cash its equivalent. This duty not discharged until the fund 
put into the possession the owner. When the bank chooses transfer 
the fund means draft, has not discharged its obligation until 
the fund actually transferred. the instant case, was unquestion- 
ably the intention the parties transfer the trust fund means 
draft. The fund, represented was draft, did not change 
character because the means chosen accomplish the transfer. Cus- 
tom this case did not amount agreement accept the exchange 
the bank. the obligation the bank remit had been 
discharged check draft that had been paid. was impractical 
remit shipment currency, and was convenient and proper 
transfer the fund means good check draft. annotation, 
the assets insolvent bank favor one who forwarded 
item for collection, and received from way remittance 
eashier’s check for the amount thereof, appears, other cases 
where bank collects items forwarded and retains the proceeds, 
necessary (1) that the collection and retention the money created 
the relation trustee and beneficiary between the bank and the 
(2) that the assets the bank were thereby augmented, and (3) that 
the creditor able trace the fund into the hands the receiver. 
this test, all its parts, met, then the creditor entitled prefer- 
ence for the amount the proceeds collected, cashier’s check sent 
way remittance Colorado Co. Docking, 124 Kan. 
48, 257 743; Hawaiian Pineapple Co. Browne, Mont. 140, 220 
1114; Hornick, More Porterfield Farmers’ Merchants’ Bank, 
18, 227 375; National Bank Porter, Idaho, 514, 
258 544. 

different rule prevails some jurisdictions. Peurifoy First 
Nat. Bank, 141 370, 793; Leach Battle Creek Savings 
Bank, 202 Iowa, 871, 211 519. However, this court has long been 
committed the doctrine that the collecting bank holds both the item 
and the proceeds thereof trustee, and the absence intention 
accept payment rather than means payment the exchange 
the bank, the relationship not changed. There intention the 
part the Federal Reserve Bank, either express implied, accept 
the exchange the Farmers’ State Bank payment. was the usual 
means transmittal, but when was not paid, failed its purpose 
and was not, fact, payment. 

The judgment the district court affirmed. 


( 

( 


BUSINESS LAW SECTION 


Digest Recent Business Decisions 


Advertising 


Newspaper May Refuse Publish 
Advertisements 
Shuck Carroll Daily Herald, Su- 
preme Court Iowa, 247 Rep. 
812 


newspaper private enter- 
prise and may refuse publish any 
advertisements does not desire 
publish. Therefore, mandatory 
injunction compel accept 
and publish advertising will not 
issued. 


this case, the plaintiff, en- 
gaged the business cleaning, 
repairing, etc., clothes, offered 
paper for publication. The defend- 
ant accepted it, after the plaintiff 
paid advance, but the defendant 
later refused publish the adver- 
money. The plaintiff sought man- 
datory injunction but the court 
refused grant it, saying, part: 


The question which confronts the 
court this case whether not 
daily newspaper required accept 
for publication advertisement 
proper form where the rate which the 
newspaper charges for publishing like 
advertisements tendered the news- 
paper, whether not daily news- 
paper has right refuse publish 
any advertisement that desires 
refuse, without giving any reason 
whatever for refusing publish it. 

Our common law generally dated 
about the time the Declaration 
Independence, perhaps the 
time the Revolution. Newspapers 


had then existed England for one 
hundred and fifty years, and 
America for almost hundred years. 
During that period they operated side 
side with carriers and inns. The 
rules forbidding the latter discrimi- 
nate between customers 
lished, yet nobody goes far 
even claim that there any holding 
common law under which news- 
paper was bound the same rules. 
What claimed that the rule now 
exists against newspapers under prin- 
ciples established common law. 
these common-law principles applied 
newspapers, they applied with equal 
force theaters and so-called places 
of. public amusement. 

The question whether they ap- 
plied such places was urged this 
court Bowlin Lyon, Iowa, 
536, 766, 767, Am. Rep. 
355. This court said: 

“The allegation the petition 
that defendants kept and operated the 
rink place public amusement, 
but not shown any averment 
that the business operating 
carried under license privilege 
granted the state, the municipal 
corporation which conducted, 
that any manner regulated 
regulations the city. The reason- 
able inference from the allegations 
the petition that defendants are the 
owners building which they 
permit parties engage the exer- 
cise roller skating, for which privi- 
lege they charge consideration, and 
where exhibitions are sometimes given 
experts the art skating, 
which occasions admission fee 
charged, and that the general public 
was invited resort the place for 
amusement and recreation. may 
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said, general rule, that the 
law does not undertake govern 
regulate the citizen the conduct 
his private business. all matters 
mere private concern left free 
deal with whom pleases, and 
make such bargains able 
make with those with whom does 
deal. There are, however, classes 
business the conduct and manage- 
ment which, notwithstanding they 
may conducted private parties 
for their own emolument, the general 
public has such interest that they 
are properly the subject regulation 
law, and those engaged them are 
subject restrictions and limitations 
which not apply persons engaged 
keepers and carriers passengers are 
this class. All members the 
general public are entitled demand 
accommodations from them, and they 
are bound afford such accommoda- 
tions they are able so. 
the innkeeper has room his house 
bound receive and entertain 
any traveler wayfaring person who 
applies for accommodation, and able 
and willing pay reasonable con- 
sideration therefor, and whose char- 
acter and conduct are 
and the carrier also bound re- 
ceive all members the public who 
apply for accommodation, and whom 
ground upon which these restrictions 
are imposed that persons engaged 
these vocations are some sense 
servants the public, and conduct- 
ing their business they exercise 
privilege conferred upon them the 
public, and they have secured them 
the law certain privileges and 
rights which are not enjoyed the 
members the public generally.” 
The appellant’s case here 
tomed the case Uhlman Sher- 
man which decision reported 
Case has been before two respectable 
courts since was given forth, the 
United States District Court Michi- 
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gan and the Supreme Court Louisi- 
ana. Both have refused follow it. 

Friedenberg Times Pub. Co., 
170 La. 127 So. 345, the court said: 

“This weight authority that 
strictly private enterprise, 
publishers thereof are free contract 
and deal refuse contract and 
with whom they Citing 
cases.] And any rate, for the 
Legislature, and not for the courts, 
declare that business has become 
impressed with public 

“There is, however, one case holding 
the contrary doctrine, wit, Ulhman 
Sherman, Ohio (N. S.) 
225. But prefer follow the 
weight authority.” 

The newspaper business ordi- 
nary business. business essen- 
tially private its nature—as private 
that the baker, grocer, milk- 
man, all whom perform service 
which, greater less extent, 
the communities depend, but which 
bears such relation the public 
warrant its inclusion the 
category business charged with the 
public use. newspaper were 
required accept advertisement, 
news item. some good lady gave 
tea, and submitted the newspaper 
proper account the tea, and the 
editor the newspaper, believing that 
publish it, she, seems us, would 
have much right compel the 
newspaper publish the account 
would person engaged 
advertisement the business that that 
person conducting. 

private enterprise, the publishers 
thereof have right publish what- 
ever advertisements they desire and 
refuse publish whatever adver- 
tisements they not desire publish. 

The lower court was right dis- 
missing the petition the plaintiff, 
and this cause hereby affirmed. 
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Agents 


Principal Not Bound Conduct 
Unauthorized Agent 
Hennessey Cities Service Refining 
Co., Same Carter, Supreme Judicial 
Court Massachusetts, 185 
Rep. 

agent’s unauthorized conduct, un- 
less circumstances are such rea- 
son the acquiesence negligence 
the nature the duties entrusted 
the agent, warrant third 
persons the exercise reasonable 
prudence dealing with the agent 
that had such apparent author- 
ity regard the transaction 
question. one deals with indi- 
vidual agent, cannot sue 
such individual the action 
against the principal fails. 

this case, Carter, district 
manager the Cities Service Re- 
fining Company for the sale and 
distribution oil, engaged the 
plaintiff Hennessey procure land 
sites for stations and 
promised that would com- 
pensated. failed pro- 
cure any suitable land but brought 
this suit recover 
rendered against both the corpora- 
tion and Carter. dismissing both 
causes action, the court said, 
part, follows: 

Carter’s statements the plaintiff 
and his conduct were not competent 
evidence, against the corporation, 
his authority bind it. Newbury- 
port Institution for Savings Brook- 
line, 220 Mass. 300, 306, 107 
939. Exceeding such testimony, 


must the terms the stipula- 
tion, there was evidence which 


warranted finding that Carter had 
express authority from the corporation 
employ the plaintiff make 
contract with him. Such competent 
evidence was introduced 
subject indicates that his general 
duties were confined the sale and 
delivery the corporation’s petroleum 
products and that sites for gas- 
olene stations had authority 
more than report his em- 
ployer, Boston, the location, size 
and price any which might 
offered him for sale. Nor was 
there evidence warrant finding 
that Carter had apparent ostensible 
authority bind the corporation 
such transactions. Unless “the circum- 
stances are such reason the 
acquiescence negligence the al- 
leged principal, reason the 
nature the duties instrusted the 
supposed agent, and the situation 
which the alleged principal has 
him, warrant third parties the 
exercise reasonable prudence and 
ing authority represent the alleged 
principal regard the transaction 
question” the principal will not 
bound. Rintamaki Cunard Steam- 
ship Co., 205 Mass. 115, 117, 
220, 221. such circumstances 
are here evidence. finding that 
Carter had authority bind the cor- 
poration was not warranted. 
Disregarding contradictory evidence 
and assuming that 
testimony could found that 
Carter, purporting have authority, 
did make contract employment 
with the plaintiff there can 
recovery against Carter that con- 
tract. After making inconsistent state- 
ments that the employer was the cor- 
poration and that Carter was the con- 
tracting party, the plaintiff, when his 
attention was directed the incon- 
sistency, finally left that dealt 
with Carter the corporation’s agent. 
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bound this testimony, Ebert 
Haskell, 217 Mass. 209, 104 
556; Sullivan Boston Elevated Rail- 
way, 224 Mass. 405, 112 1025, 
and cannot hold Carter contract 
made with the corporation. “In Mas- 
sachusetts, such case, there can 
recovery against the principal 
named because the agent had 
bind him and recovery 
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the contract against the agent be- 
cause the contract was not made with 


him.” Mendelsohn Holton, 253 
Mass. 362, 365, 149 38, 


Twombly (Mass.) 183 171. 
Since verdict was rightly directed 
for each defendant judgments must 
entered the verdicts. 

ordered. 


Bankruptcy 


Test Determine Whether Alleged 
Bankrupt Insolvent 

Utrecht Coal Co., Sun Coal 

Corporation Hartwell Lester, 

Inc., Circuit Court Appeals, 
Fed. Rep. (2d) 745 

The test determine al- 
leged bankrupt Corporation in- 
solvent whether its aggregate 
assets exceed its 
bilities, and not its ability pay 
current obligations. Property trans- 
ferred alleged preference must 
considered determining the 
aggregate assets. 

this case, the Utrecht Coal 
Company assigned its accounts re- 
ceivable and executed 
mortgage the Sun Coal Corpora- 
tion security for moneys due. 
Hartwell and Lester, Inc., with 
other creditors the Utrecht Coal 
Company filed petition bank- 
ruptcy against the latter the 
ground that its current liabilities 
were excess its current assets 
$4,500 the time the above 
transfer. court, however, re- 
versed order adjudicating the 
company bankrupt, saying: 


adjudication bankruptcy find that 


“could not pay its notes and owed 
current liabilities $4,500 excess 
its current assets.” The corpora- 
tion was not insolvent because could 
not pay its current liabilities. The 
test the relation the aggregate 
liabilities assets. The ability 
inability pay debts they mature 
not determining factor insol- 
vency bankruptcy. Walker 
Starter Co., 235 285 7); 
Pingel (D. C.) 283 664; 
Commercial Credit Co. 
(D. C.) 120 408. person 
defined the Bankruptcy Act 
insolvent (section subd. 15, 
USCA (15), whenever the aggre- 
gate his property, exclusive any 
property which may have conveyed, 
concealed, transferred, removed 
with intent defraud, hinder, delay 
his creditors, shall not, fair valua- 
tion, sufficient amount pay 
his debts. Section (2), 
(a) (2), stating that transfer 
while insolvent creditor with 
intent prefer constitutes act 
bankruptcy, has universally been con- 
strued relating preference and 
constituting act bankruptcy 
only the debtor the time 
granting the preference insolvent 
within the meaning that term 
defined the Bankruptcy Act. West 
Co. Lea, 174 590, Ct. 
836, Ed. 1098; Leidigh Carriage 
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6). The courts adhere the definite 
criterion fixed the Act 
for measuring solvency. Rome 
Planing-Mill Co. (D. C.) 
person may solvent within the 
meaning the statute, even though 
unable meet current liabilities, 
where the fair valuation his assets 
sufficient pay his debts. And, 
where the alleged act bankruptcy 
creditor, the property transfer 
considered asset the debtor 
determining the solvency the 
time the preference. 
execution chattel mortgage and 
the assignment accounts were not 
acts bankruptcy under these 
stances. Johnson-Baillie Shoe Co. 
Bardsley, Elmer Nichols, 237 
763 (C. 8); Hines (D. C.) 
144 142. 

the instant case, the accounts 
receivable showed $4,958.47, and these 
were assigned the Sun Coal Corpo- 
ration and chattel mortgage fixed 
assets executed security for 
liability then owing. The accountant 
testified that the assets the company 
exceeded its liabilities April, 1932, 
and that, June 13, 1932, the assets 
the corporation again exceeded its 
liabilities, even though reserve for 
depreciation items listed fixed 
assets was set and deducted. This, 
the only testimony offered, supports 
the appellant’s contention that the 
corporation was solvent within the 
meaning the Bankruptcy Act. The 
order was therefore improperly en- 
tered. Order reversed. 


Bankruptcy Corporation Rather 
Than Reorganization Upheld 
Court 
Galbraith Bay State Trust Co., 
Fed. Rep. (2d) 389 
corporation’s right liquidate 
bankruptcy fixed its admis- 
sion inability pay its debts 
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resolution its board direc- 
tors calling for the filing volun- 
tary petition. not illegal for 
first preferred stockholders in- 
fluence the directors petition the 
corporation into bankruptcy the 
detriment the subsidiary share- 
holders, rather than consent 
plan reorganization favorable 
the common stockholders, where be- 
fore the plan was devised the sub- 
sidiary stocks had ceased have 
any value. 

The facts and finding the court 
are more fully set forth the fol- 
lowing portion the opinion: 


The American Textiles, Inc., 
Delaware corporation, owns all the 
capital stock the Bay City Hosiery 
Underwear Company, Maine cor- 
poration, and the Knitting 
Company, corporation. The 
capital stock American Textiles 
divided into four classes: First pre- 
ferred, second preferred, A-common, 
and B-common. The B-common 
the voting stock. This stock held 
almost equal parts two groups, 
one which, including the Smiths, 
holds large majority the first pre- 
ferred. The members the other 
group, the appellants, hold very little 
the first preferred but have been 
employed the operation the busi- 
ness for number years. The 
secondary stocks are about equally 
divided between the two groups. 
February 1932, the board direc- 
tors resolution directed the presi- 
dent and secretary file petition 
for the company. The 
resolution recited that the company 
owed debts the sum $386,000, 
part which was past due, that pay- 
ment the due debts had been de- 
manded, and that the company was 
unable pay make arrangement 
pay them. Following the adoption 
the resolution voluntary petition 
bankruptcy was filed and adjudi- 
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cation had. Subsequently the appel- 
lants, holders slight majority 
the voting stock, elected other direc- 
tors, who appeared court and asked 
that the order adjudication set 
aside and the petition bankruptcy 
dismissed. Upon the hearing the 
case the court overruled their motion, 
and this appeal followed. 

The motion set aside the adjudi- 
cation was based the ground that 
the directors who instructed the presi- 
dent and secretary the company 
file the petition were guilty 
breach trust and want good faith 
towards the holders the subsidiary 
stocks. The argument that the com- 
pany solvent, that could re- 
organized and operated successfully, 
and that the purpose the directors 
putting bankruptcy was get 
possession the assets and apply 
them the first preferred stock 
the prejudice the holders other 
classes stock. The trial court was 
opinion that there was evidence 
fraud the part the directors, 
and that the interests the stock- 
holders large could best served 

American Textiles, Inc., was organ- 
ized 1917, and shortly thereafter 
acquired all the capital stock the 
two subsidiary companies. The his- 
tory the company not encourag- 
ing. Since 1920 liquidation has seemed 
inevitable. 1927 the company em- 
ployed auditing firm make 
survey its business. The audit 
disclosed that for the preceding six 
years the working capital the com- 
pany had been depleted the pay- 
ment dividends excess profits. 
was the conclusion the auditor 
that the stockholders were confronted 
with the alternative either complete 
liquidation continuance the 
business under revised policies and 
management. The following year the 
company operated loss $33,- 
018.61; 1929 the operating loss 
was $2,281.31; 1930, $368,795.43; 
and for eleven months 1931, $102,- 


237.57. From time time the Smiths 
had indorsed the notes the company 
for large sums money. August 
1931 Mrs. Smith took in- 
debtedness the company approxi- 
mately $150,000, and October she 
paid off additional indebtedness 
$27,300. These notes were due 
and unpaid the time the petition 
bankruptcy was filed. The company 
had money with which pay them 
history indicated that any attempt 
continue operation would result 
further losses and eventually the 
wiping out the little value remain- 
ing the first preferred stock. 

The right the company liqui- 
date bankruptcy was fixed its 
admission inability pay its debts 
Cohn (C. A.) 227 843, 844; 
A.) 262 257, 259. can see 
ondary stocks the decision the 
directors take that course. Neither 
can perceive any fraud the part 
the Smiths repudiating the plan 
reorganization, known Plan No. 
This plan proposed down 
the capital structure represented 
the preferred stocks from $1,615,000 
capital $146,475. The reduced 
capital stock was apportioned 
the old stock follows: Three shares 
the new preferred stock, par 
value, for one share the first pre- 
ferred the old; one share the 
new preferred for one share the old 
second preferred; and 1/170 
share the new preferred for each 
share the old common stock The 
class B-common stock was con- 
verted into new class common 
stock, share for share, having the 
voting power for the company. Long 
before this plan was devised the second 
preferred and the common stocks 
the company had ceased have any 
value. The plan proposed giving 
these stocks interest and control 
the reorganized company. This 
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was unfair the holders the only 
stock having any potential value—the 
first preferred. The public, well 
the Smiths, was interested that 
stock. had been sold the public 
sound investment. Its value had 
been greatly depleted. continue 
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the business would further deplete it. 
order protect their interests 
this stock the Smiths had the right 
use their influence with the direc- 
tors take the obviously wise course. 
Michigan Garage Accessory Co. 


Constitutional Law 


Statute Prohibiting Sale Appli- 
ances Gas Companies 


Capital Gas Electric Co. Boynton, 
Atty. Gen., Supreme Court Kans., 
Pac. Rep. (2d) 958 


statute which makes unlaw- 
ful for public utility corporations 
manufacture sell appliances 
unconstitutional. statute 
question, chapter 238 the Laws 
Kansas, 1931, reads follows: 


From and after the first day 
August, 1931, shall unlawful for 
any individual, firm corporation en- 
gaged the manufacturing, transport- 
ing, distributing selling heat, gas, 
water, electricity electrical current 
engage the manufacture, whole- 
sale retail, sale lease, 
any chattel, article, commodity manu- 
factured product, except those articles 
which have been owned such utility 
company manufacturing, distribut- 
ing selling its utility service, 
those articles which are the direct 
product the business manufactur- 
ing distributing said utility service. 


The reasons why the statute was 
unconstitutional are set forth 
the following paragraphs quoted 
from the court’s opinion: 


Appellants (plaintiffs) claim and in- 
sist that the act under consideration 
unconstitutional being violation 
section the Kansas Bill 
Rights and the Fourteenth Amend- 
ment the Constitution the United 
States. Section the Bill Rights 


follows: “All men are possessed 
equal and inalienable natural rights, 
among which are life, liberty, and the 
pursuit happiness.” And the last 
part the Fourteenth Amendment 
the Constitution the United States 
follows: Nor shall any State 
deprive any person life, liberty, 
property, without due process 
law; nor deny any person within 
its jurisdiction the equal protection 
the laws.” 

the consideration this question, 
the distinction must plainly made 
between the power the Legislature 
pass the act and the wisdom and 
justice its doing so. the case 
State Wilson, 101 Kan. 789, 168 
679, 1918B, 374, known 
the Trading Stamp Case, was 
said: question for our determi- 
nation not whether our judgment 
the objections urged against the trad- 
ing stamp device, which the statute 
based, are sound, but whether they 
are plainly unsound that they may 
reasonable and capricious.” Page 796 
101 Kan., 168 679, 682, 
1918, 374. 

This distinction brings into opera- 
tion the police power the Legisla- 
ture making its enactments, power 
which generally recognized 
possess, and, while such power in- 
cludes all questions which affect the 
health, morals, safety, and general 
welfare the people, agreed 
this case that the health, morals, 
and safety the people are not 
involved the sale gas appliances, 
and only the question the general 
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welfare the people 
Under the heading the general wel- 
fare the people the state, the 
Attorney General advocates the theory 
that the Legislature was prompted 
-enact this law prevent monopoly, 
which might proper the exercise 
its police regulation for the welfare 
the public. 

should noticed the first 
place that this act, unlike the Trading 
Stamp Act, not related ques- 
tionable business, something harm- 
ful the best interests the people. 
concerns the sale and distribution 
articles which every one would 
properly wish possess. They are 
all useful and necessary the equip- 
ment and furnishing modern 
home. The evidence 
articles were being sold and distributed 
fair and reasonable retail price, 
and were installed without expense 
the purchaser, and the use any that 
were complicated was made plain 
the purchasers; also old appliances 
were taken back exchange sub- 
stantial prices. none 
features can discern anything det- 
rimental the welfare the public. 

The act not fair reasonable 
attempt regulate public utilities, 
that could readily have been done 
through the Public Service Commis- 
sion, now the State Corporation Com- 
mission. Neither can the complaint 
that the loss the sale these 
appliances was taxed expense 
the corporation, recovered 
through the collection increased 
price for the natural gas furnished 
its customers, matter for con- 
sideration here. The business the 
State Corporation Commission see 
that such increase not charged, 
any return such loss permitted 
made that way. 

monopoly defined the ex- 
clusive right, privilege, power 
selling purchasing given com- 
modity service given market. 
These plaintiffs have exclusive right 
privilege concerning the sale 
these appliances. Any merchant 
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individual can sell them. The effect 
the law create monopoly 
rather than prevent one. The obvious 
result the enactment, upheld and 
enforced, would limit the sale 
such appliances merchants and 
others, whose present prices, according 
the testimony, are high those 
the plaintiff corporations. 
then exercise police regulation 
the interest public welfare? 

the authority the state enacting 
police regulations, must appear that 
the interests the public generally 
distinguished from those par- 
ticular class require such interference, 
for rule that police power 
cannot invoked protect one class 
citizens against another class, un- 
less such interference for the real 

The evidence unmistakably shows 
the primary purpose the appellants 
promote the sale gas, and the 
ultimate fear monopoly not 
well founded, because, monopoly 
acquired and prices raised and 
quality diminished, the quantity gas 
used consumers will reduced. 

must not confuse this constitu- 
tional question with the right the 
Legislature prescribe regulations for 
public utilities enforced the 
State Corporation Commission, even 
the extent, matter like this, 
denying corporation certificate 
convenience engage the utility 
business unless would agree re- 
frain from certain lines business— 
for instance, appliances. 
That far from the question here. 
Our question whether this particular 
class corporations can singled 
out statute and deprived right 
and privilege that belongs all indi- 
viduals and most other corporations 
and would right and proper for 
strictly class legislation without any 
reasonable relation the welfare 
the public. 

may observed here that the 
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plaintiffs these actions are all cor- 
porations, but the statute limits the 
rights individuals and firms engaged 
the utility business well cor- 
porations, distinction between this 
and the well-known Cotton Gin 
Case, Crescent Cotton Oil Co. 
Mississippi, 257 129, Ct. 
42, Ed. 166, which limited 
its consideration the similar ques- 
tion there involved the restriction 
and the relation corporations only. 

the case State Haun, 
away with the rule and custom 
paying miners their wages scrip 
and requiring all such wages 
paid lawful money the United 
States was made statute apply 
only those mines where ten 
more were employed, and was held 
violation the Fourteenth Amendment 
denying persons the equal pro- 
tection the law. 

law this state requiring all 
railroads the state transport 
soldiers for cent per mile was 
the case Gardner, Kan. 
956, held deny railroad companies 
the equal protection the law, when 
the country was not the peril 
war similar general distress. 

city ordinance discriminating 
the amount license fees 
bakers was held Hair City 
Humboldt, 133 Kan. 67, 299 268, 


violate the Fourteenth Amendment 
depriving the nonresidents the 
equal protection the law. 

statute which makes unlawful 
discharge employee because 
belongs labor organization was 
held Brick Co. Perry, Kan. 
297, 848, void for the 
same reason. 

was held Little Smith, 124 
that, “while the police power wide 
its scope and gives the Legislature 
broad power enact laws promote 
the health, morals, security, and wel- 
fare the people, and, further, that 
determine for itself what deleterious 
public welfare, cannot under the 
guise the police power enact un- 
equal, unreasonable, 
legislation that which viola- 
tion the fundamental law.” Page 
240 124 Kan. 257 959, 961. 
See, also, Board Trade United 
States, 246 231, Ct. 242, 
Ed. 683, Ann. Cas. 1918D, 
1207. 

Many cases are cited the At- 
torney General upholding acts de- 
signed regulate public utilities. 
suggested above, that might very 
properly done, but the act here 
under consideration does not attempt 
so. Its sole purpose de- 
prive certain utility companies 
general privilege, which implied 
power under their charters, 
dental their general business. 


Contracts 


Offer Purchase Corporate Stock 
Must Accepted Within 
Reasonable Time 


Staples Pan-American Wall Paper 
and Paint Co., Circuit Court 
Appeals, Fed. Rep. (2d) 701 

seller’s delay 101 days be- 
fore accepting written offer 


buy corporate stock, even though 
the offer contained time limita- 
tion for acceptance, unreasonable 
matter law, and hence not 
binding the offeror. 
quent oral offer and oral acceptance 
are unenforceable contract 
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frauds. The facts the case and 
the court’s decision appear the 
following portion the opinion: 


November 1930, Davis 
McCarn, then president the defend- 
ant corporation, offered buy two 
hundred shares. the corporation’s 
own capital stock from the plaintiff. 
This offer was contained letter 
the plaintiff, which read follows: 


“Nov. Ist, 1930. 

“Dear Billy: The Book value 
figure it, Sept. 19th, would 
$124.94 per share, will buy 
this basis less dividend paid Oct. 10, 
will pay per cent. cash 
notes payable semiannually with in- 
terest per cent. 

shall have find out from our 
lawyers just what authority shall 
require for the sale. 
this long hand the stenos are gone 
and going out town tomorrow 
and not expect return much 
before the end this week. 

“Kindest regards, 
“Davis McCarn.” 


The plaintiff did not accept the 
offer the time, and further action 
was taken until February 10, 1931, 
when McCarn orally renewed his offer 
behalf the defendant, and the 
plaintiff orally accepted it. Febru- 
ary 26, 1931, the plaintiff tendered 
the stock certificates the defendant 
corporation. The 
quently refused comply with the 
alleged agreement purchase. 

The main defenses set the 
statutory demurrer are, first, that the 
alleged contract was not within the 
requirements the Pennsylvania 
statute frauds (Uniform Sales Act 
May 19, 1915, 543 [69 
42]); and, second, that unreason- 
able length time had 
tween the offer purchase and the 
delivery the stock. Even though 
assume that the letter Novem- 


ber 1930, contained all the essen- 
tial terms the proposed contract, 
that the agency McCarn and his 
authorization enter into such con- 
tract were shown, and that the letter 
was all essentials such memo- 
randum writing satisfy the 
statute frauds, the plaintiff was still 
claim. Since the offer made Novem- 
ber 1930, contained time limita- 
tion for acceptance, was incumbent 
upon the plaintiff accept within 
reasonable time. Minneapolis St. 
Co., 119 149, 151, Ct. 168, 
Ed. 376. The lapse 101 
days from the time the offer with- 
out acceptance was long that 
fair-minded man could have any doubt 
that the delay was unreasonable and 
was sufficient justify the court 
holding, matter law, that 
reasonable time for acceptance had 
expired. Foss-Schneider Brewing Co. 
Hamilton Phenix Ins. Co. (C. 
A.) 

The court may take judicial notice 
throughout the period during which 
McCarn’s offer was held abeyance, 
the values stocks were rapidly fall- 
ing. Jacobs First Nat. Bank 
(C. A.) (2d) 17; Baldwin 
Devereux Schools, Inc., 302 Pa. 569, 
154 21. think the offer 
November 1930, had lapsed for 
want acceptance within reason- 
able time. Moreover, order that 
the plaintiff might recover upon the 
offer February 10, 1931, ac- 
cepted February 26, 1931, that 
offer must itself have been writ- 
ing containing the essential terms 
the proposed contract, and must 
itself have satisfied the requirements 
the statute frauds. Whether 
deem McCarn’s action February 10, 
1931, amounting new offer 
revival the old offer, was 
parole, and therefore not such satis- 
fies the statute. Judgment affirmed. 
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Conditional Sales 


Rights Attaching Creditor Upheld 
Over Rights Condi- 
tional Vendor 


Commercial Credit Co. Higbee, 
Supreme Court Colorado, Pac. 
Rep. (2d) 

conditional sales contract exe- 
cuted one state will not en- 
forced against attaching creditor 
who levies upon the property 
another state after has been taken 
there without the vendor’s consent. 

this case, the defendant, 
William Estep, purchased auto- 
mobile under conditional sales 
contract California and removed 
the automobile Colorado. 
became indebted Higbee Colo- 
rado, and the latter attached the 
automobile. Com- 
mercial Credit owner the 
conditional sales contract, inter- 
vened the ground that there was 
still balance due the automo- 
bile purchase price. The court, 
however, upheld the attaching credi- 
tor the following portion its 
opinion: 

Counsel for the plaintiff error 
thus states the proposition for decision: 
“Shall the courts Colorado recog- 
nize the rights vendor 
automobile his grantee under 
valid conditional sales contract exe- 
cuted California against the 
rights attaching creditor 
Colorado who levies upon the automo- 
bile which has been removed Colo- 
rado without the permission consent 
the vendor his grantee?” The 
conditional sales contract question 
contains the following provisions: 
“Title said property shall not pass 
the purchaser until all sums due 
under this contract are fully paid 
cash and all the terms, conditions and 


covenants this contract are fully 
performed. The purchaser shall 
keep such property free from all taxes, 
liens and encumbrances; shall not use 
the same allow the same used 
for any unlawful illegal purpose 
for hire; shall not remove the same 
from the without the written 
consent the seller; purchaser shall 
not transfer any interest this con- 
tract said property, not suffer the 
same become the subject the 
levy any writ 
any other process.” The argument 
counsel for plaintiff error sub- 
mits the following proposition: “The 
sales contract, repeated decisions 
the Courts California, enforce- 
able that jurisdiction and the rights 
the seller thereunder are superior 
the rights any attaching creditor 
purchaser for value without notice 
that State; second, that the doctrine 
lex loci contractus and the rule 
comity should applied.” Oak- 
land Bank Savings California 
Pressed Brick Co., 183 Cal. 295, 191 
524, and also other cases, the 
California courts have 
validity such contracts. 

The question for decision here, how- 
ever, whether the California doc- 
trine should enforced the courts 
Colorado under the rule comity. 
may be, contended counsel 
for plaintiff error, that the major- 
ity rule this country what 
says is. However that may be, 
think the question settled this 
jurisdiction previous decision 
this court Turnbull Cole, 
1149. The precise question which 
involved the pending action was 
before this court for decision, and 
opinion Mr. Justice Teller 
was held that: contract for the sale 
automobile providing that until 
the balance the purchase price 
paid the vendor should retain title, 
though valid the foreign state where 
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executed, cannot enforced against 
interested parties without notice 
Colorado, because such action would 
contrary public policy, and result 
detriment the interests citi- 
zen this state.” And the opinion 
further says: settled this 
jurisdiction that contracts like that 
here under consideration, reserving 
secret lien the vendor, will not 
recognized leaving title 
vendor, against interested parties 
without notice.” And this proposi- 
tion are cited number our own 
cases. There difference between 
the facts the Turnbull Case and the 
case now before us. Here the vendor 
relies upon secret lien which was re- 
served the seller this automobile 
the state California. The plain- 
tiff this case had knowledge 
whatever its existence the time 
the levy upon the automobile which 
had been wrongfully removed from 
California the state Colorado, 
and there evidence even tending 
show that any notice the secret 
lien was possessed the plaintiff 
the present action. This Turnbull 
Case was referred with approval 
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the case Mosko Matthews, 
Colo. 55, 284, 1021, where, the 
opinion Mr. Justice Adams, says 
that the Turnbull Case, supra, 
held that the foreign law will not 
public policy Colorado, detri- 
mental the interests our citizens, 
and says such was our decision the 
Turnbull Case, which involved the 
question secret lien against 
third party without notice knowl- 
edge thereof. The opinion, page 
Colo., 284 1021, 1023, 
further states: “Irrespective state 
lines, and with favoritism shown 
toward the citizens this state 
any other, have held that the secret 
character that class paper puts 
beyond the pale the law, because 
against our public policy and 
contrary the express provisions 
our Statute Frauds and Perjuries.” 

Whatever, therefore, may the 
rule other jurisdictions Colorado 
committed the doctrine declared 
the Turnbull and Mosko Cases supra. 
plaintiff error. Judgment there- 
fore affirmed. Affirmed. 


Guaranty 


Oral Modification Written Con- 

tract Held Not Within Statute 

Frauds 

Glickmen Bowman, Supreme Court 
Oregon, Pac. Rep. (2d) 1082 

oral modification written 
contract sale accounts receiv- 
able, whereby the seller orally guar- 
antees the accounts collectible 
full and the buyer orally agrees 
buy fewer accounts than stated 
the contract, not “agreement 
answer for the debt, default 
miscarriage another” within the 
statute frauds. 

The plaintiff this case pur- 
chased the defendant’s accounts re- 


ceivable, agreeing writing pay 
“75 cents their face value 
the extent not less than $3,600.” 
Later was ascertained that the 
receivable amounted 
$2,721.65, and verbally 
agreed that the plaintiff would pur- 
chase that amount the same 
terms and the defendant would 
guarantee the accounts good 
and collectible full. 

The plaintiff was unable col- 
lect part these accounts and 
brought this action for breach 
guaranty, and the defendant claimed 
the guaranty was void within the 
statute frauds. The court, how- 
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ever, held the guaranty valid, 
shown the following portion 
its opinion: 

duction any evidence for the reason 
that the amended complaint failed 
state facts constitute 
cause action, that the alleged 
guaranty was within the statute 
frauds (Code 1930, 9-909, subd. 2), 
requiring agreement answer for 
the debt, default, miscarriage 
was committed overruling this ob- 
jection. The statute frauds has 
application the facts this case, 
and was proper receive evidence 
tending show the modification 
the written agreement. 

The rule applicable thus clearly 
not within the statute where the 
debt, mortgage, negotiable instrument, 
other contract guaranteed was trans- 
ferred from the guarantor the 
guarantee, the time making the 
contract guaranty, upon consider- 
ation moving wholly the 
parties the guaranty.” Citing 
support the text many authorities 
among which Kiernan Kratz, 
Or. 474, 1027, 506. Or, 
1239: “If sells obligation 
the sale guarantees the obligation, 
such promise not within the Statute 
ble Instruments (5th Ed) 1763, 
said: third person gets 
credit forbearance, upon the guar- 
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anty another, even when con- 
temporaneous, the latter’s promise 
clearly ‘promise answer for’ his 
debt, and must comply with the 
statute order valid. But 
there are cases which guaranty 
really answer for one’s own debt, 
though having the appearance 
promise answer for another’s, and 
such case not within the statute. 
So, where third person’s note 
was transferred with mere verbal war- 
ranty that ‘was good and collectible,’ 
part payment horse, was 
held valid, because reality promise 
pay the amount unless the third 
person paid for him. This doctrine 
uniformly adopted the United 
States, where the guaranty upon 
where for debt contracted, 
goods sold, obligations exchanged, 
the time the guaranty made. 
Where one who sells note guarantees 
its payment, the guaranty orig- 
inal undertaking, and need not 
written.” Also see Williston Con- 

urged here, although not the 
lower court, that there considera- 
tion support the alleged oral agree- 
ment. think, however, there 
merit this contention. There 
were mutual promises performed 
the parties. According the al- 
leged agreement, the plaintiff agreed 
accept $2,721.65 accounts receiv- 
able lieu the $3,600 accounts 
receivable provided the written 
contract. consideration therefor 
the defendant agreed guarantee pay- 
ment the accounts. 


Sales 


Buyer Not Allowed Defense Breach 
Warranty 
Morgan Williams, Court Appeals 
Ga., 169 Rep. 211 
automobile stipulates that the buyer 
has “examined” the car and accepts 


“in its present condition,” and 
expressly waives all claims for dam- 
ages, this constitutes waiver all 
defects, latent patent, and 
equivalent waiver all war- 
ranties, express implied. 


Under such circumstances, the 
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price, will not permitted set 
made the seller prior the ex- 
ecution this contract. 

The opinion the court follows: 


The defendant executed note, pay- 
able twelve monthly installments, 
and conditional bill sale the 
plaintiff secure the unpaid purchase 
money automobile bought the 
defendant from the plaintiff. The con- 
tract contained these provisions: 
have examined the said chattel and 
accepted same its present condi- 
against this agreement, all claims 
for damages whatever nature, also 
any and all provisions law wherein 
and whereby required that any 
sum money shall repaid me.” 
appears that the defendant paid 
seven these installments and de- 
faulted the payment the remain- 
ing five. The plaintiff brought suit 
thereon, attaching the petition 
copy the note and contract sale. 
The defendant answered, and admitted 
the execution the note and contract, 
but set that salesman the 
plaintiff fraudulently misrepresented 
him the year which the car was 
manufactured and its condition; that 
relied these representations 
purchasing the car from the plaintiff; 
that the automobile purchased was 
worthless; that the plaintiff knew 
the condition the automobile when 
was sold him; that, order 
deceive the defendant, 
falsely and fraudulently represented 
the condition the car good; 
and that, reason the fraudulent 
misrepresentations the plaintiff, 
has damaged the defendant the sum 
$400. The plaintiff demurred 
the answer the defendant, and the 
court sustained the demurrer and dis- 
missed the answer. With the answer 
stricken, the jury returned verdict 
for the plaintiff. The judgment sus- 
taining the demurrer and dismissing 


THE BANKING LAW JOURNAL 


buyer, when sued for the purchase 


the answer and the verdict the jury 
the judgment entered thereon are 
excepted the defendant. 


The statement the conditional sale 
contract that the vendee “examined” 
the automobile purchased and accepted 
the its present condition,” 
and that the vendee “expressly” 
waived, against this 
all claims for damages whatever 
nature, also any and all provisions 
law wherein and whereby re- 
quired that any sum money shall 
repaid to” him, must taken 
waiver all defects the automo- 
bile, latent patent, and equiva- 
lent waiver any and all war- 
ranties, express implied. Under 
the terms such agreement, which 
has not been fraudulently procured 
through artful means deceitful prac- 
tices with reference the contents 
thereof, which has been know- 
ingly entered upon, there con- 
clusive presumption that all previous 
and contemporary negotiations, how- 
ever conflicting, have been merged into 
the written instrument. 
Woods, 110 Ga. 850, 853, 
225.” Washington, Co. 
Southern Iron, Co., Ga. App. 
684 (1), 112 905, 906. 


such case, the defendant will 
not heard set up, defense 
action the note given for the 
unpaid purchase money the automo- 
bile, shown the conditional sale 
contract, that did not purchase the 
automobile his own judgment, but 
the false and fraudulent statements 
the seller’s salesman made pending 
the negotiations which led the 
sale. Purser Rountree, 142 Ga. 
836, 838, 958; Anderson 
International Harvester Co., Ga. 
App. 533, 109 417; Connell 
Newkirk-George Motor Co., Ga. 
App. 382, 111 749; Barfield 
Farkas, Ga. App. 559, 150 
600. Such defense amounts 
nothing more than plea failure 
consideration, based breach 
warranty. Miller Moore, Ga. 
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Am. St. Rep. 329. “Such defense 
cannot avail, even though the repre- 
sentations may have been false and 
fraudulent, where the complete and 
controlling contract actually made 
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plainly shows that the purchaser did 
not rely thereon, but that bought 
the article just stood and with- 
out any sort recourse the seller.” 
Washington, etc., Co. Southern 
Iron, Co., supra. 


Trade Names 


Retail Shoe Dealer Enjoined from 
Using Trade-Name 
Nisley Shoe Co. Nisley Co., al., 
District Court, Ohio, Fed. 
Supp. 723 

When shoe dealer permits shoe 
manufacturer use his surname 
and the former continues use his 
own name his business before, 
the latter acquires property 
right the name and the owner 
the name may enjoin its further use 
the permissive user upon the 
owner’s severing connections with 
the latter. 

this case, the Edwin Smith 
Shoe Company, manufacturers, or- 
ganized retail outlets and 
arrangement with Charles Nisley, 
retail shoe store operator, got per- 
mission use Nisley’s name for 
trade-name and trade-mark re- 
turn for which Nisley became presi- 
dent the new retail stores organ- 
ization. Nisley continued operate 
his own stores also under the same 
trade-name and trade-mark. Upon 
Niseley’s resignation president 
the new company, called the Nisley 
Company, sought enjoin the 
latter’s further use his name. 

granting the injunction, the 
court said: 

incompleteness, 


and looseness with which 
arrangements were made, leading 


the successful development the chain 
retail stores, applies with equal 
force the question infringement. 
Permission appropriate the trade- 
name and use the trade-mark 
was asked and given. documentary 
other evidence appears tending 
show transfer, grant, conveyance, 
sale the Nisley trade-name 
trade-mark either the defendants 
any time. The name was Nisley’s. 
was his birthright. had used 
both capacities during all his 
business career, and still using it. 
This fact and was equally and inti- 
mately known the defendant, the 
Edwin Smith Shoe Company, be- 
cause had sold him shoes for many 
years prior and all during the 
development period, and subsequently 
thereto, until the time Nisley’s 
notice infringement. The business 
all the parties had for many years 
been conducted the same territory. 
The dedication the use the name 
the interest and business the 
Edwin Smith Shoe Company, and 
later the Nisley Company, was essen- 
tially and only permissive use, re- 
vokable will. McLean Fleming, 
compare Kidd Johnson, 100 
617, Ed. 769; Menendez Holt, 
526; Hanover Star Milling Co. 
Metcalf, 240 403, Ct. 357, 
Ed. 

The instant case based upon the 
law unfair competition, which 
the common law trade-marks 
involved. The continuous use made 
Nisley both the trade-name and 
trade-mark, conjunction and 
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part the good will his business 
and with the knowledge the defend- 
ants, conceived give him con- 
tinued protective right against the 
defendants its use. Hanover Star 
Milling Co. Metcalf, 240 403, 
Ct. 357, Ed. 713. And 
the connected and continuous use takes 
out the principle announced 
United Drug Co. Theodore Rectanus 
Co., 248 90, Ct. 48, 51, 
Ed. 141, wherein was said: 
“The owner trade-mark may not, 
like the proprietor patented in- 
vention, make negative and merely 

The defendant, the Nisley Com- 
pany’s cross-bill predicated upon 
claim infringement the plaintiff 
and Nisley the same trade-name 
and trade-mark, and the reasons set 
out for this claim are that the de- 
fendant company has, with the 
edge the plaintiff and Nisley, used 
both the name and the mark, and has 
extended the market territory wider 
bounds and many states the 
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Union, and has expended several hun- 
dred thousand dollars advertising 
and installing retail stores great 
expense. There claim right, 
except user and development. 
claim grant, conveyance, sale. 
The defendant, the Edwin Smith 
Shoe Company, received what they 
requested; namely, the permission 
use the name and the mark. allow 
this permissive use ripen into 
property right under the circumstances 
this case, seems inconsistent 
with the principles equity. The 
defendant knew full well the effective 
limitations upon the use, and what 
did the expenditure its capital, 
and its business explansion was done 
with that knowledge and its peril. 
Nor thought that the defense 
laches may brought bear over- 
come the situation presented the 
facts and circumstances. 

The injunction prayed for the 
bill complaint granted, and the 
cross-bill the defendant, the Nisley 
Company, dismissed its cost. 


